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In the High Court of Fiji at Suva 

Civil Jurisdiction 

 

HBA No. 08 of 2017 

Between 

 

Kritika Prasad                                                     

                                             Appellant 

                                                  And  

                                            Suraj Prasad 

                                              Respondent 

             

                                COUNSEL:             Mr P. Kumar for the appellant 

                                                    The respondent in person 

                    Date of hearing    :  3
rd

 July, 2017  

                    Date of Judgment:   4
th

 September, 2017 

 

                                                        Judgment 

 

1. The appellant had filed a claim in the Small Claims Tribunal,(SCT) against the respondents 

to recover a sum of $3,200.00 and costs. The particulars of claim filed in the SCT stated that 

the appellant and her mother had asked the appellant for loans from time to time. The 

Referee ordered the respondent to pay a sum of $100.00 per week, commencing from 5
th

 

August, 2016, until the sum of $3,350.00 is paid in full. 

 

2. The respondents appealed to the Magistrates’ Court on the following grounds: 

a) The Referee was unfair to Kritika Prasad as he only listened to the 

other side and their story but not to Kritika Prasad, therefore 

prejudiced the Respondent (Kritika Prasad). 

b) That there were no evidence as to how much money and who obtained 

that money as no evidence was adduced during at before referee. 
 

3. The learned Magistrate held that the issue that the appellant was a minor was not raised  

before the Referee. There was no evidence that the appellant was a minor. The learned 

Magistrate concluded that the proceedings were not conducted in a manner which was unfair 

or prejudicial to the appellant. 
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4. The respondents appealed to this Court on the following grounds: 

i. That the Learned Magistrate erred in law and fact in concluding that neither 

the Counsel nor the Appellant was present in Court whereas it was agreed by 

the Learned Magistrate and the Counsel of the Appellant that the Court will 

rely on Appellant Submission for clarification about the age of the Appellant. 

ii. That the Learned Magistrate erred in law and in fact in concluding that neither 

the Counsel nor the Appellant was present on 14
th

 October 2016 whereas both 

the Appellant and his counsel were present in Court. 

iii. That the Learned Magistrate erred in law and in fact in holding that the 

Appellant failed to satisfy the court that she is not a minor when the evidence 

clearly showed otherwise. 

iv. That the Learned Magistrate erred in law and in fact in failing to conclude 

about the reason for the Respondent to continuously give the money to the 

Appellant. 

v. That the Learned Magistrate erred in law and in fact in failing to ascertain 

whether recording devise was admissible in Court. 

 

 

5. The main contention of the appellant as put forward by Mr Kumar, counsel for the appellant 

and contained in the first and third grounds of appeal is that the Referee did not take into 

consideration that the appellant was a minor. 

 

6. In my  judgment, the lower Court has quite correctly held that there was “no evidence before 

this Court I cannot make finding that the Appellant is a minor”. 

 

7. The first and third grounds of appeal fail. 

 

8. The ultimate ground of appeal take issue with the lower court failing to ascertain whether a 

recording devise was admissible in Court. 

 

9. In my view, the SCT is not bound to give effect to strict legal rights, as expressly provided in 

section 15(4) of the Decree: 

The Tribunal shall determine the dispute according to the 

substantial merits and justice of the case and in doing so 

shall have regard to the law but shall not be bound to give 

effect to strict legal rights or obligations or to actual 

forms or technicalities.(emphasis added) 
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10. Section 33(1) of the Decree provides a “right of appeal” against an order of the SCT on  the 

following two grounds: 

a) the proceedings were conducted by the referee in a manner 

which was unfair to the appellant and prejudicially affected 

the result of the proceedings; or 

b)  the Tribunal exceeded its jurisdiction. 

 

11. The first ground lays down that the proceedings must be conducted fairly and not 

prejudicially affect the result. The second that the Tribunal must not exceed its jurisdiction. 

 

12. In Sheet Metal and Plumbing(Fiji) Ltd v Uday Narayan Deo, (Civil Appeal No.0007 of 

1999) Fatiaki J(as he then was) cited  a decision of Thorp J. in N.Z.I. Insurance N.Z. Ltd. v. 

Auckland District Court,(1993) 3 N.Z.L.R. 453 at p.458 interpreting a right granted in the 

Disputes Tribunals Act, 1988, (New Zealand), in identical terms as section 33(1)(a) of the  

Decree as follows: 

The essential matter(in the words used).. is its specification 

of the basis for appeal against a referee's determination as 

being the conduct of proceedings in a manner that was 

unfair to the appellant and prejudicially affected the result 

of the proceedings. This formulation is both specific and 

unusual. On its ordinary grammatical construction it 

provides only a limited right of appeal, and requires any 

intending appellant to direct the (Court) to some unfairness 

in the form, and not simply the result, of the tribunal's 

hearing. 

 

13. In the present case, I do not find that that the proceedings were conducted in a manner which 

was unfair or prejudicial to the appellant. 

 

14. The appeal fails. 
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15. Orders  

(a) The appeal is declined. 

(b) The appellant shall pay the respondent costs summarily assessed in a sum of $ 525.00. 

 

 

 
 

 

                       A.L.B.Brito-Mutunayagam 

 Judge 

     4
th

 September, 2017 

 

 
 


