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FOREWORD
The Fiji Judiciary is committed to the wellbeing 
and protection of children.  It is our constitutional 
mandate to ensure the best interests of all children 
who come before the courts and to provide them 
special protection.

The justice system with its adversarial process 
designed primarily for adults can be very daunting 
for children who, due to their young age and 
evolving capacities, are not fully capable of 
understanding the legal process and of protecting 
their own interests. Court proceedings that are 
not sensitive to the needs and abilities of children 
can add stress and trauma to children and hamper their ability to tell their story 
accurately and authentically when giving evidence. 

As judicial officers, we have the important duty to treat children in the justice 
system in a child-sensitive manner and to shield them from any form of hardship 
during the legal process. Treating children in a manner appropriate to their age and 
abilities, and ensuring their right to safety, information, and effective assistance in 
the justice process will greatly improve their testimony and help achieve a more 
fair and just outcome for all. 

It is my pleasure to present this Bench Book on Children which aims to help judicial 
officers fulfil their duty to protect and ensure the best interests of all children who 
come before the Courts, whether as a complainant, witness, or offender in criminal 
proceedings, or as a party in family and civil proceedings.  This Bench Book 
compiles relevant national laws and procedures, applicable case law, international 
standards, and national and international best practices for dealing with children 
who come into contact with the justice system.

I encourage every judicial officer to use this Bench Book as a companion guide 
when working with children to better understand child development and to create 
a more child-sensitive environment that enhances children’s ability to participate 
fully and give their best evidence in court.  

Finally, I would like to thank UNICEF and the judicial officers who were part of 
the Bench Book advisory group for their time and support in the development and 
review of the Bench Book on Children. 

There is more to be done and I remain committed to continue to strengthen the 
capacities of all court officials to better safeguard the rights and well-being of 
children in the justice system, and ultimately to improve children’s access to justice 
in Fiji. 

Hon. Acting Chief Justice 
Mr. Justice Kamal Kumar                          

 08 June 202
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PURPOSE 

This Bench Book is intended to guide judges and magistrates in dealing with 
children coming before the courts in criminal and civil proceedings. This includes 
children accused of an offence, child complainants and witnesses in criminal 
proceedings, and children involved in family or other civil proceedings.

The objectives of this Bench Book are: 

     To promote accurate knowledge and understanding of children and their   
 ability to participate in court proceedings; 

     To assist judicial officers to create an environment that allows children to   
 give the best evidence in the courtroom; and

     To guide judicial officers in fulfilling their Constitutional obligation to   
 ensure the best interests of all children coming before the courts are   
 respected and protected.

Part A: Introduction to Child Justice outlines the rationale for needing a special 
approach to children’s cases and provides guidance on children’s development 
and communication skills at different stages of their development.

Part B: Child Complainants and Witness in Criminal Proceedings guides 
magistrates and judges on how to ensure children are able to give their best 
evidence, and to ensure a fair trial for both the accused and the child complainant.

Part C: Children in Conflict with the Law outlines special protections for 
children accused of a crime. 

Part D: Children in Family Court and Child Protection Proceedings guides 
magistrates and judges in dealing with applications relating to parenting orders, 
adoption and care and protection of children.
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1. INTRODUCTION

As with adults, children may be involved in a variety of court proceedings as 
alleged offenders, complainants, witnesses, or 
subjects of disputes relating to their care or protection. 
However, children face particular difficulties in our 
adversarial legal system because of the mismatch 
between their capacities and the adult-orientated 
court environment and processes. This can impede 
their participation and their ability to give full and 
effective evidence.  The judicial officer’s duty to 
ensure a fair trial includes the obligation to ensure that all parties and witnesses 
have equal access to justice.  Ensuring that courts are an accessible and safe 
environment for children requires modifications to standard court practice, taking 
into account children’s special vulnerabilities and right to added protection.  

There are a variety of justifications for employing special safeguards when 
dealing with cases involving children:

Children are a vulnerable group entitled to special protection: Children hold 
a special place in Fijian society. Unlike adults, children are not fully capable 
of understanding the law and protecting their own interests. They generally 
lack power to assert themselves and their rights, and may be subject to undue 
influence from parents or other family members. As such, judicial officers have 
an added responsibility to ensure that children are treated fairly and appropriately 
when they are involved in court proceedings. Fiji’s Constitution recognises that 
courts have a duty to consider the particular vulnerabilities of children and to 
afford them special protection:

The courts’ added authority to protect children has long been recognised under 
the common law doctrine of parens patriae, which gives high courts inherent 
power to protect children and other persons who are legally unable to act on their 
own behalf. Under this doctrine, the State is recognised as the supreme guardian 
of all children within its jurisdiction, and high courts have inherent power to 
intervene to protect the best interests of a child whose well-being is jeopardized.1

In recognising the application of the parens patriae in Fiji, the court in Chand v 
Kumar [1989] 35 FLR 154 (14 July 1989) noted: “The Court performs one of 
its highest functions when looking after those who are not able to look after 
themselves.”

1 See the House of Lord’s decisions in Wellesley v. Wellesly (1828) 4 ER 1078 and In re L (an infant) 
[1968] 

The Constitution, 
section 163(1), 

defines a “child” an 
individual who has 

not reached the age 
of 18 years.

Constitution
s.41 (2) The best interests of a child are the primary consideration in every 
matter concerning the child. 

s.15 (9) If a child is called as a witness in criminal proceedings, arrangements 
for the taking of the child’s evidence must have due regard to the child’s age. 

Children do not come to court on equal footing with adults: Children are 
not simply miniature adults; their ability to understand language, concepts, 
and to communicate their evidence varies depending on their age and level of 
development.  If measures are not taken to help children participate in the court 
proceedings on equal footing, the evidence that the court obtains from them is 
likely to be incomplete and of poor quality. In particular, children’s ability to 
participate effectively in court proceedings is significantly affected by stress and 
anxiety, and by the way they are treated in court. When children are questioned 
as though they were adults, misunderstandings and avoidable errors can occur 
that undermine the child’s evidence and potentially compromise the fairness 
of the court proceedings. Using age-appropriate, child-sensitive and accessible 
communication techniques can help to reduce the child’s anxiety, improve the 
quality and accuracy of the child’s testimony, and increase the chance of a fair 
and just outcome.

Child complainants must be protected from secondary victimisation: 
Secondary victimisation refers to the added trauma or distress caused by having 
to participate in criminal proceedings and re-live a traumatic event. Children 
who are not treated sensitively during the criminal justice process are at risk of 
additional traumatisation from the proceedings themselves. This can undermine 
their recovery and reintegration. Judicial officers have an obligation under the 
Constitution (s.15(9)) and the Criminal Procedure Act 2009 (s.296) to protect 
children and other vulnerable witnesses appearing before the court. 

Child offenders are less culpable for their actions: Adolescence is a time of 
great change when children go through significant physical, cognitive, social and 
moral development. Children accused of an offence cannot be held to the same 
standards of behaviour as adults because they are not yet fully capable of making 
good decisions, using reasoned judgment, assessing the consequences of their 
actions, and restraining impulses in the same way that an adult can.

State v. Vualiku [2018] FJHC 615; HAC063.2018 (20 July 2018)

“Consistent with the objectives of the Convention on the Rights of the Child 
and the United Nations Standard Minimum Rules for the Administration of 
Juvenile Justice (‘The Beijing Rules’), the Juveniles Act provides for special 
measures to deal with juveniles within the criminal justice system. It is now 
well recognized that children who are accused of committing offences are not 
be treated in the same manner as the adults in the criminal justice system. 

In a landmark decision in Roper v Simmons [2005] USSC 2017; 543 US 551 
(2005), the Supreme Court of the United States held that it was unconstitutional 
to impose death penalty for crimes committed by juveniles. In coming to that 
conclusion the Court referred to a body of sociological and scientific research 
that juveniles have a lack of maturity and sense of responsibility compared 
to adults (pp15-16). The studies referred to in the judgment also found that 
juveniles are more vulnerable to negative influences and outside pressures, 
including peer  pressure and that they have less control, or experience with
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control, over their own environment. Studies also indicate that juveniles also 
lack the freedom that adults have, to escape a criminogenic setting. 

Similarly, in Smith, R (on the application of) v. Secretary of State for the 
Home Department [2005] UKHL 51 (28 July 2005) the House of Lords 
observed that juveniles are to be treated differently than the adults in the 
criminal justice system. The Court said at [24]: In the Court’s view, the first 
of these meant that a juvenile’s irresponsible conduct was not as morally 
reprehensible as that of an adult; the second meant that juveniles had a 
greater claim to be forgiven for failing to escape the negative influences 
around them; and the third meant that even the most heinous crime was not 
necessarily evidence of an irretrievable depraved character.” 

“Every day, throughout the world, countless children come into contact with 
the justice system. As justice systems are often not adapted to the specificities 
of children, far too many children suffer adverse consequences from treatment 
that directly violates or disregards their fundamental human rights. In this 
context, judges, prosecutors and lawyers have, within the limits of their 
professional functions, a unique opportunity to contribute significantly to 
respecting, protecting and fulfilling children’s rights. By their actions judges, 
prosecutors and lawyers can influence the future course of children’s lives. As 
a result, by the very nature of their functions, they have a great responsibility 
towards children.”  

“An administration of justice that fails children ultimately also fails society. 
The Special Rapporteur is convinced that investing in child-sensitive justice 
is indispensable to strengthening the rule of law and the enjoyment of human 
rights by all, as well as to building flourishing democratic societies.”

Report of the UN Special Rapporteur on the independence of 
judges and lawyers, A/HRC/29/26

Many of the difficulties that children experience before the courts can be 
substantially mitigated if judicial officers take appropriate measures to be 
sensitive and responsive to their special needs.  

2. CHILD DEVELOPMENT AND COMMUNICATION

Procedural fairness and the integrity of the court process demand that all parties and 
witnesses, regardless of age, understand what is going on and the meaning of any 
questions they are asked. As such, the court language and style of questions used 
must be appropriate to a child’s developmental age and level of understanding. 
Although Fijian law and the Convention on the Rights of the Child categorise all 
persons under the age of 18 as a “child”, children are not a monolithic group. 
Understanding child development, and how children progressively develop their 
cognitive, linguistic and moral reasoning skills, will help magistrates and judges 
to tailor their approach to the individual child.  

2.1 Stages of Child Development

There are several aspects of children’s development which have been recognised 
as relevant to their involvement in court proceedings:2

Reasoning or Cognitive Development: Children’s level of knowledge, their 
thinking process, and ability to understand abstract concepts develops slowly 
over time.  Caution must therefore be exercised when questioning children about 
abstract concepts that may not be developmentally appropriate. For example, 
children’s ability to tell time and estimate weight, height and distance is generally 
not fully developed until into the teen years. 

Language Development: Language develops with age and experience, and 
children’s receptive abilities (understanding) usually develop more quickly than 
their expressive abilities (speaking). Magistrates and judges must ensure that 
questions asked in examination and cross-examination are adapted to the child’s 
developmental level. 

Memory Development:  International studies have shown that children as young 
as three years of age have accurate memories of events that happened to them in 
the past and can provide accounts of these memories under the right conditions. 
However, the memories of younger children and some children with disabilities 
are more vulnerable to forgetting over time than older children. In addition, 
younger children tend to remember less detail about an event than older children 
and adults. 

Moral Development : Children’s ability to understand right from wrong and to 
make good, moral decisions develops slowly throughout childhood and is not 
fully mature until late adolescence or early adulthood. This impacts on children’s 
degree of culpability for their actions, and also influences how the justice system 
should respond. 

Children’s development in each of these areas is often categorised into five 
broad stages. At each of these stages, most children tend to exhibit particular 
characteristics and levels of physical, emotional, moral and cognitive 
development.3 However, remember that these characteristics are generalisations 
only, and the characteristics below are intended only as general guidance to 
help judicial officers to better understand how to communicate effectively with 

2  For an overview of studies on children’s development as it relates to their participation in court 
see: Louise Sas (2001) The Interaction Between Children’s Developmental Capabilities And The 
Courtroom Environment: The Impact on Testimonial Competency , Department of Justice Canada; J 
Cashmore “Child Witnesses: the Judicial Role” (2007) 8(2) TJR 281; Australasian Institute of Judicial 
Administration, Bench Book for Children giving evidence in Australian Courts, 2015 
3  See Louise Sas (2001) The Interaction Between Children’s Developmental Capabilities And The 
Courtroom Environment: The Impact on Testimonial Competency, Department of Justice Canada; 
Australasian Institute of Judicial Administration, Bench Book for Children giving evidence in Australian 
Courts, 2015  J Cashmore “Child Witnesses: the Judicial Role” (2007) 8(2) TJR 281; J.R Spencer and R. H. 
Flin (eds.) (1990) The Evidence of Children: The Law and the Psychology, London: Blackstone Press; H. 
L. Westcott, G. M. Davis and R. Bull (eds.) (2002) Children’s Testimony: A Handbook of Psychological 
Research and Forensic Practice, Chichester: Wiley, 2002
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children at different ages.  Individual children may develop at very different 
rates, and judicial officers may need expert advice as to an individual child’s 
capacity.

Stage 1  Infants and Toddlers: Birth to 3 years
The first three years of a child’s life set the foundation for all that follows.  

In general, infants and toddlers:
     Are physically dependent on others for their basic needs;
     Are not yet able to communicate their feelings and thoughts verbally;

     Have limited ability to tell right from wrong, and truth from lie.

Stage 2  Early Childhood:  3 to 5 years 
During this stage, children’s language development progresses rapidly. Children 
also become more physically independent from their parents, begin to expand 
their contacts outside the family and start to learn appropriate social behaviours.  
In general, children between the ages of 3 and 5:
     Understand words with only one or two syllables, but can generally   

 respond in short full sentences;

     Have trouble understanding and using pronouns (he, she, we, etc) correctly;
     Are capable of recalling an event accurately, but remember fewer details   

 than older children or adults;
     Are usually able to give information about the central action that   

 happened, but cannot describe an event in sequence and may not see as   
 important details that adults consider important;
     Have no / limited understanding of abstract concepts such as passage of   

 time, height, weight, distance, etc.;
     Memory can fade more quickly due to differences in the way memories   

 are encoded, as compared with older children and adults; 
     Usually do not know that they do not understand something;
     Focus on the present and are not able to think through the consequences   

 of their actions, or how their actions might impact others;
     Moral reasoning is based on self-interest. Children judge their actions as   

 right or wrong based on the consequences of their actions, i.e. if they   
 are rewarded or punished.

Infancy:
0-3 years

Adolescence:
13-18 years

Early
Childhood:
3-5 years

Middle
Childhood:
6-9 years

Late
Childhood:
10-12 years

Stage 3  Middle Childhood: 6 to 9 years
During middle childhood, children’s memory and language skills continue to 
increase. By the age of about eight, children begin to develop the ability to control 
and adapt their emotions and behaviour, and start to use more sophisticated 
reasoning in thinking about rules and expectations.  Children in this age category 
generally:
     Have developed sufficient language ability to participate in everyday   

 conversation, but will have difficulty with the complex questions and long  
 words;
     Are able to provide a fairly coherent narrative about a personally   

 experienced event. However, they have difficulty estimating the   
 number of times an event occurred, or the duration of an event because   
 they have not yet learned how long seconds, minutes and hours take;
     Have difficulty understanding questions that ask more than one thing at a  

 time, with tag questions (“She wanted you to go with her, didn’t she?”),   
 and with negative termed questions (“Didn’t you feel angry at him?”);
     Use and interpret language very literally. For example, a child may   

 understand ‘touching’ as only something that involves a hand and not   
 other bodily contact; 
     Do not have the abstract reasoning powers needed to understand   

 hypothetical questions (e.g. “What if I told you that he wasn’t tall   
 enough to reach the window from the ground?”);
     Have limited understanding of abstract concepts such as passage of   

 time, height, weight, distance, etc. and may have trouble reporting events  
 in chronological order;
      Have difficulty with questions that ask them to take another person’s point  
 of view or make inferences about others’ intentions. They tend to respond  
 by simply projecting their own feelings onto others;
      Begin to take into account long-term as well as immediate outcomes in   
 judging if an action is right or wrong. But their understanding of ‘wrong   
 and right’ is still developing.

Stage 4  Late Childhood or “Pre-adolescence”: 10 to 12 years
Late childhood is a period of transition and is characterized by considerable 
physical, social, emotional and intellectual changes.  Children in late childhood:

     Can provide detailed information about an event and express their   
 feelings and thoughts;
     Still lack descriptive adjectives, making it difficult for them to elaborate   

 their account of an event in great detail;
     Have some ability to tell time, estimate weight, height and distance etc.,   

 but not always accurately;
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It is important to remember that these age categories are generalisations 
only, and  individual children may develop at very different rates.  There 
is significant variation in the rate (how fast change takes place) and 
pattern (in what order changes take place) of development. 

Children also develop at different rates in different areas – cognitive, 
social, moral, and physical development – and may mature in some areas 
before others. For example, a child may develop physically at an early 
age and appear mature, but his/her cognitive or moral development may 
be slower.  

     Are developing the ability to deal with hypothetical questions, but are still  
 sometimes confused by them;
     Are developing abstract thinking abilities - are capable of thinking ‘what  

 if …?’, are able to differentiate their own perspective from that of other   
 people, and can also speculate about what other people think;
     Moral reasoning is based on how they will be judged by others for   

 behaving in a particular way.

Stage 5  Adolescence: 13 to 18 years
Adolescence is the period of transition from childhood to adulthood and covers 
the time between 13 to about 18 or 21 years of age. It is characterized by dramatic 
changes in all aspects of development (discussed further in Part C). However, 
adolescents generally have better developed communication skills as compared 
to younger children:
 Most are able to give detailed, descriptive accounts of an event;
       Understand more complex sentences, but may still be confused by   

 compound or negatively-termed questions;
       Generally able to comprehend hypothetical questions, but may sometimes  

 be confused by them;
       Able to estimate times, tell time and provide reasonably accurate   

 measurements;
       May be embarrassed to acknowledge that they do not understand a   

 question and are thus reluctant to seek clarification;
       Beginning to develop the capacity for “adult-like” reasoning and   

 planning, but they do not use adult-like reasoning consistently    
 and are not always able to foresee the consequences of their actions;
      May begin to exercise advanced moral reasoning, i.e. shift from reasoning  

 in terms of social approval to reasoning in terms of principles such as   
 justice and fairness (many adults never reach this stage of moral    
 development).

Children’s development is also heavily shaped and influenced by external 
factors such as their home life and family situation, and their comprehension and 
communication abilities can vary considerably, even among children of the same 
age, depending on their background and experiences. Some children’s emotional 
and moral development may be at a low level due to the lack of positive influences 
in their lives, such as caring parents and family members. Abuse and neglect have 
been shown to impair children’s development and have long-term impact on their 
behaviour. In addition, various types of disabilities and impairments – including 
learning disabilities, cognitive/developmental disabilities, mental illness and 
alcohol or drug abuse – can all affect a child’s development, decision-making 
capacities and behaviour.

2.2 Adapting Procedures to Facilitate Children’s Participation

International studies have shown that children, from a very young age, are 
able to express their views and to give an accurate account of something that 
happened to them.  However, getting accurate information from children requires 
the use of age-appropriate questions and communication techniques.  Both the 
quality and quantity of the information that children provide to the court will 
depend on the parties’ understanding of the child’s capacity and skill to elicit 
information from him/her.  Even bright, intellectually able children find court 
communication methods and language challenging, simply because the “rules” 
of court communication are very different from those children are used to in 
every-day conversation.4

a) Barriers to Children’s Participation in Court Proceedings

Many children, whatever their age, are likely to experience difficulties participating 
effectively in court proceedings due to a number of common barriers:5 

Stress: children who are under stress tend to function at a lower level, making 
it more difficult for them to remember and think clearly. Taking time to build 
rapport, and to create a more child-sensitive environment can help alleviate stress 
and allow children to give better evidence.

Trauma / emotional distress: trauma or emotional distress can manifest in 
many ways in children, including sleep problems and nightmares, separation 
anxiety, sudden displays of crying and panic, or inability to concentrate or 
remember things. Adolescent emotions are particularly volatile, which can be 

4   Cossins, A. (2009) “Cross Examination in Child Sexual Assault Trials: Evidentiary Safeguard or an 
Opportunity to Confuse?” (2009) 33(1) Melbourne University Law Review 68; Cashmore, J. “Child 
Witnesses: the Judicial Role” (2007) 8(2) The Judicial Review 281; R Zajac, J Gross and H Hayne, 
“Asked and answered: questioning children in the courtroom” (2003) 10(1) Psychiatry, Psychology 
and Law 109; Louise Sas (2001) The Interaction Between Children’s Developmental Capabilities and 
the Courtroom Environment: The Impact on Testimonial Competency, Department of Justice Canada; 
Australasian Institute of Judicial Administration, Bench Book for Children giving Evidence in Austra-
lian Courts, 2015; J. R. Spencer and R. H. Flin (eds.) (1990) The Evidence of Children: The Law and 
the Psychology, London: Blackstone Press; H. L. Westcott, G. M. Davies and R. Bull (eds.) (2002) 
Children’s Testimony: A Handbook of Psychological Research and Forensic Practice, Chichester: 
Wiley, 2002.
5   Ibid.



18 19

compounded by stress such as having to go to court. Sometimes adolescents may 
be withdrawn, angry, defensive, and resistant to questioning, particularly if they 
have experienced exploitation by adults or have had past negative experiences 
with the justice system. Overcoming these challenges will require an attitude of 
patience and understanding. 

Distractions: young children or children with an attention deficit disorder may 
be easily distracted and lose the focus of what they are saying. In the courtroom, 
children can easily be distracted by people coming and going from the room, or 
moving in their seats. Using live link, screens and closing the court to the public 
may help reduce distractions and ensure the child stays focused.

Embarrassment: adolescents tend to have strong feelings of shame, 
embarrassment, and self-blame. They are often very concerned about 
confidentiality, and need to be reassured about privacy protection. It is also 
important to ensure that they are questioned in a way that is not judgmental or 
blaming. 

Fatigue: children’s attention span varies with age, but is generally much shorter 
than adults. Children who are pushed past their attention span may lose focus, 
are not able to answer questions in detail, begin to fidget, and may simply answer 
questions with “I don’t know”. Frequent recesses may be necessary to allow the 
child to rest and regain his/her focus. Where possible, it is best to schedule a 
child’s evidence first thing in the morning while they are still alert, and to avoid 
long wait time. 

Adversarial nature of court proceedings: children are used to an environment 
where they are supported and assisted by adults and may find courtroom style of 
questioning to be confusing and confronting. Children often do not understand 
the need for care and precision in responding to questions. If they have not been 
properly prepared for the court experience, they may be confused as why they are 
there, and why they need to answer questions they have already answered before. 
Common tactics used in cross-examination, such as the suggestion or implication 
that a child is lying or is to blame for what has happened, can be very distressing 
to children. In addition, even teenagers may find it extremely difficult to disagree 
when an adult “suggests” that something is a fact. 

Gender: girls may face added barriers in accessing justice and giving effective 
testimony. Due to social norms about gender roles and differences in how boys 
and girls are raised, girls may lack confidence to express themselves in court. 
Some girls may also feel uncomfortable when being questioned about a highly 
personal incident such as sexual abuse by a male lawyer or interpreter. Gender 
stereotypes based on expectations of how a “good” child would behave and 
myths and misconceptions about sexual abuse can impact on whether a child 
complainant is considered reliable and believable.  In addition, since juvenile 
offenders tend to be predominately male in most countries, juvenile justice 
systems are often not adapted to meet the special needs of girls in conflict with 
the law.

Language and Culture: children who do not speak the language of the court 
face additional barriers in giving evidence. Interpreters may not speak the same 
dialect as the child, may not be sufficiently trained in age-appropriate ways to 
frame questions, or may undermine the child’s evidence by putting their own 
interpretation on what the child has said rather than directly translating the child’s 
actual words.  Children’s ethnic or cultural background can also impact on their 
confidence in a formal courtroom environment and on how they communicate, 
for example feelings of shame or reluctance to discuss sexual matters in public, 
or use of indirect ways  to refer to body parts (such as the names of fruit). 

Disability: Children with disabilities are at higher risk of abuse, neglect and 
exploitation but often face added challenges in accessing the courts and giving 
effective evidence. Their ability to access justice may be hampered by physical 
barriers, communication challenges (e.g. hearing or speaking impairments), 
intellectual disability, or biased perceptions of their competence and capacity 
to give evidence. They may require added assistance, including help from a 
specialist,  to be able to participate effectively in court proceedings.

b)  Effective Techniques for Examining Children

There are a number of strategies that judicial officers can use to help overcome 
these barriers and ensure that children are better able to give their best evidence: 

Prioritise children’s cases and minimise delays:  long delays in court 
proceedings can exacerbate children’s stress and adversely affect their memory 
of events and their ability to give their best evidence. In cases concerning 
a child’s care and protection, delays can exacerbate family conflict and are 
likely to prejudice the welfare of the child. For children accused of an offence, 
repeated court appearances negatively impact on their schooling, and time spent 
on remand can lead to criminal contamination and increase the chance of re-
offending. It is therefore important to keep delays in cases involving children to a 
minimum. Judicial officers should be pro-active in managing cases where a child 
is involved, and trial dates should only be changed in exceptional circumstances. 

 Good Practice Guidance for Reducing Delays

	Use proactive case management to ensure early identification of and rulings 
on issues in the case, thus minimising the need for legal argument,   
motions and rule during the trial itself.

	 Set clear timeframes for the progress of the case and give directions as   
 appropriate to the needs of the case.

	Give priority in scheduling to cases involving children.

	Weigh up any requests for adjournments against the adverse effect on the  
 child’s welfare and ability to give evidence.

	Keep any adjournments granted to the minimum time period possible.

	 Schedule a specific time for children’s attendance at trial to prevent long 
waits at the courthouse, which can result in increased stress and restlessness 
and adversely affect their ability to give their best evidence.
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Create a comfortable, conducive environment:  Children communicate 
best when they are not feeling intimidated or distressed, and when they are 
in a comfortable setting. As noted above, simple adaptations to the courtroom 
environment (dispensing with wigs and robes, modified seating arrangements, 
etc.) can help create a more conducive environment for the child, without 
compromising the fairness and integrity of the proceedings. 

Good Practice Guidance for Making Courtrooms
 more Child-Sensitive

	Dispense with wigs and robes.

	Close the court to the public.

	Re-arrange seating so that all parties, including the presiding judge/  
 magistrate, are on the same level (for example, by all sitting around the   
 counsel table).

	Reduce the distance between the child and those who need to hear him/ 
 her (presiding judge/magistrate, counsel, assessor, etc.). Children have 
difficulty projecting their voices and having to repeat themselves or being 
told repeatedly to speak up can be distressing.

	Allow the child to sit, rather than stand, when addressing the court or   
 giving evidence.

	Use the available special measures (CCTV, screens, etc) to assist child   
 complainants and witnesses in criminal trial (discussed further in Part 
B).

	 In Juvenile Court proceedings, allow the child’s parent, guardian and/or   
lawyer to sit next to the child (discussed further in Part C).

	 In family and other civil proceedings, question the child in chambers and 
in the absence of parents (discussed further in Part D).

Explain the proceedings and what is expected of the child: it is good practice 
at the start of proceedings to explain, in simple language, what is expected of 
the child. For example, child witnesses should be told that it is important to 
listen carefully to the questions and to answer truthfully, that it is ok to say they 
don’t understand if a question is confusing, and that if they need a break at any 
time they can ask for one.  For children accused of an offence, judicial officers 
should ensure that the child is given frequent explanations, in simple language 
and without legal jargon, so that s/he fully understands the charges, is able to 
follow the proceedings, and understands any court ruling or decision made.

Build Rapport: children will feel more confident and comfortable to give 
evidence if steps are taken to build rapport and put them at ease. Where feasible 
and appropriate, it is good practice to arrange for the child to be brought to 
chambers so that you can briefly introduce yourself and put him/her at ease. 
However, to avoid any perception of bias or impropriety, this must be done with 
both counsel present, and should be limited to a brief introduction, in no way 
touching on the child’s evidence.  

When the child takes the stand, it is generally best to start questioning with some 
general conversation to build rapport and put the child at ease. Rapport building 
serves two important purposes: 

1. Children who feel relaxed and comfortable with the questioner tend to give 
more accurate and complete evidence, and feel more confident to express 
their views. Rapport building helps to build the child’s confidence by giving 
them practice answering “easy questions”.

2. Rapport building also allows magistrates and judges to get a sense of the 
child’s communication skills and level of development, so that questions can 
be modified accordingly.

Rapport building is done by getting the child to talk about a neutral topic not 
related to the reason they have come to court. For example, the child could be 
asked about a topic or past event that would be interesting to them (a recent 
birthday, a holiday, or their favourite game or sport). It is generally best to ask 
open questions that can’t be answered with a simple “yes” or “no”.

Treat the child with care, dignity and respect:  It is essential that judicial 
officers make certain that children are treated with respect and dignity, thus 
enabling them to give the best possible evidence in court. Judicial officers should 
set the tone of the courtroom and model appropriate ways of interacting with 
children that are respectful and allow children to participate in a full and fair 
manner. 

Use active listening and encouraging body language:  It is important that 
judicial officers’ tone of voice and body language convey that they are listening 
to what the child has said, and that they are attentive and interested. Children are 
likely to withdraw and stop talking if they sense that the questioner is distracted 
or not listening (e.g. looking at documents), if a harsh or judgemental tone is 
used, or if they are interrupted.  Children are more likely to communicate openly 
if the questioner makes frequent eye contact, use encouraging voice prompts 
(such as “Uh huh”, “hmm”), and uses encouraging body language (leaning 
forward to show you are listening, or nodding head). Judicial officers should 
maintain a neutral posture and tone of voice, and avoid body language and facial 
expressions that could indicate displeasure, disbelief, frustration or impatience.  

Be patient and understanding: Children vary in the speed of their delivery, 
and the pace of questioning should be dictated by the child, not the questioner.  
Judicial officers must be patient if children reply slowly, and give them time to 
collect their thoughts. Resist interrupting, since this can break the child’s chain 
of thought and inhibit them from talking. 

Refer to the child frequently by name: Using the child’s preferred name can 
help keep him/ her focused.  

Regular breaks: Children have relatively short attention spans and may become 
distracted if their court testimony lasts too long. Generally younger children (6 to 
10 years) can stay focused for no more than 15 to 30 minutes, and older children 
for 30 to 60 minutes.  If questioning must go beyond that period, it is best to 
call a brief recess to allow the child to rest. Most children will signal their lack 
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of attention by squirming,  displaying signs of boredom, falling into silence, or 
resorting to a series of ‘I don’t know’ or ‘I don’t remember’ answers.  Attention 
spans in court can be influenced by long waiting times at the courthouse, and 
disabilities such as Attention Deficit Hyperactivity Disorder (ADHD). Children 
will often not ask for a break, even if told they can do so, so magistrates and 
judges should be mindful of signs that the child’s attention is waning.

Adapt questions to the child’s age and level of development: It is essential that 
magistrates and judges ensure that all questions asked in examination and cross-
examination are framed in a way that is appropriate to the child’s age, maturity 
and developmental stage. Courts must be sensitive to child’s language skills and 
developmental level and ensure that all questions are adjusted accordingly.  This 
may require asking counsel to re-phrase a question or, where necessary, doing 
so yourself. 

Good Practice in the Phrasing of Questions for Children6

	6Ask short questions, using simple sentences and conveying only one 
main idea per sentence.  A general rule of thumb is to match the number 
of words in a question to the age of the child (i.e. a six year old child will 
understand a question with no more than six words in it).  

	Avoid “front loading” questions that use a number of qualifying 
phrases before asking the crucial part of the question. The key is to keep 
each sentence separate and simple, using simple sentence construction: 
subject-verb-object.

	Use common words and phrases, and avoid complex vocabulary, legal 
jargon, and unnecessary phrases that lengthen your sentence (e.g. “I put 
it to you,” “to your knowledge”, “I suggest to you that”, and “my learned 
friend”). 

	Speak slowly and give the child enough time to process the question. 
Allow the child to answer fully without interrupting. Be patient and do 
not fill pauses by asking more questions;  

	If using an interpreter, ensure that they interpret verbatim what the 
child says. Misunderstandings that undermine children’s testimony often 
occur because adults put their own meaning on what a child has said. 
Where appropriate, the judicial officer may choose instead to speak the 
language of the child, and get interpreter to translate into English for the 
parties;

	Remember that children can be very literal in their interpretation of 
what they are being asked. For example, younger children often associate 
“touch” with something done with your hands, so may not associate it 
with other types of bodily contact.

6  Australiasian Institute of Judicial Adminstration, Bench Book for Children giving Evidence 
in Australian Courts, 2015; Louise Sas (2001) The Interaction between Children’s Development 
Capabilities and the courtroom Enviroment: The Impact on Testimonial Competency, Department 
of Justice Canada; J Cashmore “ Child Witnesses: the Judicial Role” (2007) 8(2) TJR 281; R Zajac, 
J Gross and H Hayne, “Asked and answered: questioning children in the courtroom” (2003) 1 (1) 
Psychology and Law 109.  

	Be mindful of the child’s limitations. young children do not organise 
events in their minds in an adult way, and often cannot give a detailed 
account of an event, or explain the order in which things happened. They 
may leave out settings, descriptions, and chronology in the telling of a 
past event. 

	Avoid questions containing a negative, as these are more difficult for 
a child to understand, e.g. “That is not a lie?”. Even older children have 
difficulty with double and complex negatives, e.g. “It has been suggested 
to you that when you were raped you didn’t say no?” or “I put it to you that 
he at no time told you not to say anything to anyone”.

	Use caution when asking questions that require a child to estimate 
time, duration, height, weight, distances, etc.  when they have not yet 
developed the capacity to understand these concepts properly. Children 
often begin to use words relating to time (e.g. now/before), distance, size, 
positioning etc. before they truly understand their meaning.

	Asking young children what time a certain event occurred is not advisable, 
since the response will not be accurate.  It is more effective to ask children 
to relate when an event occurred relative to other “time markers” in the 
day (breakfast time, lunch, after school, just before bed, etc.) or concrete 
events such as holidays or birthdays.

	Use caution when asking younger children how many times something 
happened. Children under the age of seven or eight may find this 
particularly difficult, and may give a different answer each time the 
question is posed. Unbelievable responses e.g. “It happened 1,000 times” 
can be a metaphor for “lots of times” or simply a recognition that a question 
about numbers needs an answer with a number. A better alternative is to 
ask: “Did x [specify event] happen one time? Or more than one time?”  

	Avoid tag questions.  Tag questions make a statement then add a short 
question asking for confirmation, e.g. “The car was red, wasn’t it?”. Tag 
questions are linguistically complex for children, and also require them 
to resist the suggestion of the questioner. Tag questions that combine a 
negative and positive (“Ratu didn’t touch you, did he?”) add a further 
layer of complexity. Judicial officers should direct that tag questions be 
avoided with children,  and that a direct question be put instead, e.g. “Did 
Ratu touch you?” 

	Hypothetical questions should not be asked of children under the age of 
14.

	Multi-faceted questions (asking more than one thing at a time) can be 
confusing even to adolescents and should not be used, e.g.  “You told the 
police officer you were kicked on the knee, and you had a bruise, do you 
remember that?”

	Avoid using pronouns, adverbs and prepositions. Children, particularly 
those under the age of 10, have difficulty in keeping track of who or what 
is meant by he /we /they /that /it /that/ there. It is important to use names 

Good Practice in the Phrasing of Questions for Children
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and identify objects, actions and places, e.g. “When did Laisa break the 
window?”, not “When did she do that?”.   

	Ask questions with the child’s point of view in mind and use names 
and terms they are familiar with, for example: “Did daddy come into your 
room” not “Did the accused / my client come into the room?” 

	Resist repeatedly asking the same question: children tend to assume that 
if a question is repeated, their original answer must have been incorrect. 
Anxiety, combined with the desire to please someone in a position of 
authority, can cause even older children to change their first answers, 
regardless of initial accuracy.  If a question needs to be repeated for clarity, 
explain that you want to check your understanding of what the child said, 
e.g.: “Thank you, but I want to be really sure I understand. Tell me again” 
(followed by the question); 

	Appropriate use of Open, Closed and Leading Questions: the most 
reliable and detailed answers from children of all ages are secured from 
open-ended questions, and caution should be exercised in using closed or 
leading questions. When an adult suggests that something is a fact, it is 
extremely difficult for children to disagree and to maintain verbally what 
they believe to be true. The younger the child, the riskier leading questions 
become. Leading questions are generally considered appropriate in cross-
examination, but care must be taken in giving weight to the answers that 
children give, since they may not be accurate.

	Never ask a child to demonstrate intimate touching on their own body, as 
they are likely to find this deeply embarrassing and uncomfortable. Have a 
diagram ready so that they can mark the place on the diagram.

	Signpost a change of subject and set the scene for the new topic e.g. “We’ve 
finished talking about when you were at the swimming pool. Now I want to 
talk about what happened the next day…..” 

Check that the child has understood:  Children of all ages tend not to admit 
that they do not understand a question, particularly in a formal or intimidating 
environment such as the court. Younger children sometimes do not realise they 
misunderstood the question -  the questioner meant one thing, but the child has 
a different interpretation.  To avoid misunderstandings, judicial officers should 
check the child’s comprehension, particularly if it appears the child may not have 
understood, or the answer seems strange. This can be done by asking the child 
to paraphrase the question, and then providing further explanation if it appears 
the child did not understand.  Be alert to non-verbal clues to miscommunication, 
such as puzzled looks, knitted eyebrows, downcast eyes and long pauses. 

Prevent aggressive, confusing or misleading cross-examination: whilst 
every accused is entitled to a full and fair defence, this does not mean that child 
witnesses should be subject to cross-examination that is aggressive or designed 
to confuse or “trick” the child. As a result of inappropriate cross-examination, 

a child’s evidence may be distorted and the child may wrongly be perceived 
as an unreliable and untruthful witness. Judicial officers should remain vigilant 
throughout the cross-examination and intervene where necessary to prevent 
inappropriate questioning (Discussed further in Part B).

Protect the child’s privacy:  Despite the principle of open justice, Fijian law 
recognises the importance of protecting the privacy of children who come before 
the courts. This is important to protect the dignity of child complainants and 
children involved in family disputes, and to prevent stigma against children 
in conflict with the law, which in turn can hamper their rehabilitation and 
reintegration. Courts must ensure that the child’s identifying details are not 
published or given to the public or the media, and exercise discretion available 
under the law to conduct proceedings in camera. Although court proceedings 
must generally be open to the public, the courts can deviate from this norm when 
the interests of justice so require [Section 15 (4) of the Constitution]. In addition, 
in order to facilitate anonymization of court cases, judicial officers should also 
take care not to use children’s full name in their judgements, and should instead 
refer to the child by his/her initials or as “the complainant”.

Be gender-sensitive: Judicial officers should at all times model equal and 
respectful treatment of girls, and in some cases may need to take additional steps to 
help girls give effective evidence. For example, where feasible, it may be advisable 
to have a female interpreter to assist in questioning a girl. These issues should be 
discussed with counsel in advance of the trial so that appropriate arrangements 
can be made. Judicial officers should also ensure that boy complainants are treated 
with sensitivity and that they do not minimize the boy’s victimization and the 
consequences of the crime. 

Be mindful of children’s special needs and vulnerabilities: Children with 
physical disabilities, learning disabilities, or suffering from significant fear or 
distress may require special help to be able to participate in court proceedings. 
Additional time and care will be required in planning for the child’s evidence, 
developing initial rapport, and ensuring that counsel tailor their approach to 
accommodate the child’s disability. The courts should ensure that any special 
needs a child may have are identified early so that appropriate measures can be 
in place to facilitate their access to the courts and to assist them to participate 
effectively in the proceedings. Where necessary, expert support may be needed 
to assist a child to give evidence (for example, a sign language interpreter or 
intermediary able to facilitate communication with a child with a learning 
disability). 

Be sensitive to ethnic and cultural differences:  Judicial officers must treat all 
parties fairly regardless of gender, ethnicity, disability, sexuality, age, religious 
affiliation, socio-economic background, or any other such characteristic. 
However, equality before the law does not necessarily mean “same treatment”. 
Rather, judicial officers may need to adapt court proceedings to accommodate 
a child’s individual background and circumstances and to address any potential 
barriers in relation to full and equitable participation in court proceedings. In 
particular, courts must be mindful that cultural background may influence a 
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child’s communication style (for example, not making eye contact or looking 
down) and level of comfort in talking about sex, parts of the body, and other 
sensitive matters.  Children’s behaviour may be influenced by different customs 
about how members of a family should behave and be treated and how children 
should respond to family elders and other persons in authority.  

  

                KEY POINTS TO REMEMBER

 Children have unique and special needs that are different from those of 
adults.

 Judicial officers have an added responsibility under the Constitution 
to ensure that children have equal access to justice, and that their best 
interests are respected and protected. 

 Ensuring that children have equal access to justice requires modifications 
to standard court procedures to make them more “child sensitive.”  

 All children go through different stages of development.  By understanding 
these stages, judicial officers can make better judgements about how to 
adapt proceedings for children, and on the credibility and reliability of 
children’s evidence.

 Getting accurate information from children requires the use of age-
appropriate questions and communication techniques.

 Judicial officers should also be mindful of how gender, disability, 
language and culture may impact on children’s ability to participate 
effectively in the court proceedings and provide additional protection to 
meet children’s special needs. 

PART B: 

 

CHILD COMPLAINANTS 
& WITNESSES IN 

CRIMINAL PROCEEDINGS
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1. IMPACT OF VICTIMISATION ON CHILDREN

Some of the most important criminal cases that judicial officers handle are 
those involving child complainants.  Offences such as rape, sexual assault, 
defilement and grievous harm, when committed against children, are amongst 
the most abhorrent crimes. Magistrates and judges have an obligation under the 
Constitution to protect the best interest of children appearing before the court, 
and must ensure that child complainants are not further traumatised by giving 
evidence against an accused. This means taking steps to ensure that measures are 
put in place to protect and meet the special needs of the child.  Understanding 
the impact of crime on children and their common reactions is important for 
countering common misperceptions about victim behaviour, and will assist 
judicial officers in deciding what the courts can do to ensure that children are 
able to give their best evidence, without affecting the rights of the accused to a 
fair trial.  

Child complainants may suffer from both immediate and longer-term effects of 
the crime, particularly if it involved violence or sexual abuse.  The impact of 
crime tends to be worse for children because of their young age, vulnerability, 
emotional immaturity, and dependency. In addition, more often than not the 
perpetrator is a family member or someone the child knows and trusts, which 
exacerbates feelings of shame, guilt and betrayal. Often, crimes against a child 
perpetrated by a family member leads to family breakdown or disputes and 
anger within the family. This increases the child’s sense of guilt and self-blame, 
because the family is “torn apart” by their disclosure of what happened to them. 
Children’s capacity to cope with a negative event varies depending on many 
factors such as age; their individual physical, social and emotional development;  
and the degree to which their family members and other significant adults are 
supportive, caring and nurturing. Depending on these factors, some children may 
have more difficulty than others in recovering from crime.

There are a number of common reactions that child victims of violence exhibit, 
particularly those who have experienced sexual abuse.  Many of these reactions 
are contrary to what “common sense” tells us about how a victim would react:7

Secrecy: Children who have been victims of violence, sexual abuse and 
exploitation tend to keep the abuse a secret for a variety of reasons, including fear 
of the perpetrator; fear that they would not be believed; threats or bribery by the 
perpetrator; fear of being punished or getting themselves or others into trouble;  
or fear of rejection and anger from their parents, particularly if the perpetrator is 
someone in the family. Contrary to the general expectation that the victim would 
normally seek help, the majority of children don’t tell anyone. 

7   R.C. Summit (1983), The child sexual abuse accommodation syndrme. Child Abuse Neglect 
7:177–93; K. London, M. Bruck, S. J. Ceci and D. W. Shuman, ‘Disclosure of Child Sexual Abuse: 
What Does the Research Tell Us About the Ways that Children Tell?’ (2005) 11 Psychology, Public 
Policy, and Law 194.; J. A. Quas, W. C. Thompson, K. Alison and C. Stewart, ‘Do Jurors “Know” 
What Isn’t So About Child Witnesses?’ (2005) 29 Law and Human Behavior 425, 426; A Cossins 
and J Goodman-Delahunty, ‘Misconceptions or Expert Evidence in Child Sexual Assault Trials: 
Enhancing Justice and Jurors’ “Common Sense” (2013) 22 Journal of Judicial Administration 171-
190’ Cossins. A. “Children and Sexual Abuse: What Laypeople Think They Know and What the 
Literature Tells Us” (2008) 15 Psychiatry, Psychology and Law 153.

Helplessness: Because of their small physical size, dependency, and emotional 
immaturity, children are inherently helplessness against adults. From a young 
age, children are taught to be obedient to adults, particularly family members 
or people in authority. Because of this feeling of helplessness, children are less 
likely to resist, to cry out, to ask for help, or to try to escape. The more common 
reaction is to try to hide or feign sleep. Children who experience repeated 
victimisation may feel incapable of escaping from their situation. 

Accommodation: Because of this sense of helpless, children who experience 
repeated abuse tend to feel trapped in their situation, and learn to accept the 
situation to survive. There are a range of different ways that they cope and 
accommodate the abuse, ranging from “shutting down” emotionally or exhibiting 
no outward change to running away, self-harm, substance abuse and violence. 
This may include counter-intuitive behaviour such as maintaining contact 
with the perpetrator, not resisting spending time together, or having conflicted 
emotions about the abuser. The common assumption is that a victim would try to 
avoid a person who has abused them, but this is often not the case with children, 
particularly if the child is dependent on the perpetrator, is fearful of him/her, has 
an emotional attachment to that person, or has been groomed by the perpetrator to 
believe the abuse is normal, is a display of “love” or because they are “special.” 
Some children begin to blame themselves for what has happened to them, 
which manifests in outward behaviours. For example, girls are likely to react by 
withdrawing, harming themselves, committing suicide, running away, or drug/
alcohol abuse. Boys are more likely to externalise their feelings of helplessness 
and anger through violence, aggression, delinquency, and drug/alcohol abuse. 

Delayed and Partial Disclosure: Some children never disclose the crime at 
all, particularly in cases of sexual abuse. Those who do report sexual abuse 
generally do so after very long delays (on average 2 years).  Adults generally 
assume that a normal, truthful child would immediately report abuse and seek 
help, however this is generally not the case. In addition, children often do not 
tell everything at once, and their first reports may be fragmented, scattered, and 
sound unconvincing. 

Recanting or Changing Testimony:  Many child complainants will change 
their testimony and deny that the crime happened, or refuse to participate in the 
criminal proceedings. Often, this is not because their initial report was untrue, but 
rather is due to threats or bribery from the perpetrator; pressure from family or 
community members; feelings of guilt, particularly if the perpetrator is a family 
member; parents do not believe the child; or parents  or family members blaming 
the child for causing problems in the family.It is important for judicial officers to understand that these reactions are 
common amongst children, and that behaviour such as secrecy, delay in 
reporting, changes in their testimony, and maintaining a relationship with 
the perpetrator are not necessarily indicative of deceit on the part of the 
child. Understanding children’s common reactions can help judicial officers 
to better assess the credibility of a child’s evidence, and to determine what 
the courts can do to ensure that children are able to give their best evidence.8  

8  For an example of the use of expert testimony to assist assessors in understanding common reactions 
of child sexual abuse victims, see the Victoria Court of Appeal decision in MA v The Queen [2013] 
VSCA 20; 40 VR 564
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2. CASE MANAGEMENT AND PRE-TRIAL MATTERS

Cases involving child complainants and witnesses must be managed efficiently to 
ensure both a fair trial and to accommodate the special vulnerabilities of children.  
The court’s obligation under the Constitution to ensure the best interest of the 
child (s.41(2)) and to make special arrangements for child witnesses (s.15(9)) 
means that judicial officers should be more hands-on in their approach to pre-
trial management, particularly in cases involving sexual offences or other crimes 
of violence against children.  Judicial officers should be pro-active in using their 
authority under ss.289 - 295 of the Criminal Procedure Act 2009 to efficiently 
manage the trial process through pre-trial hearings and issuing appropriate 
orders/directions. 

2.2 Bail and Protection of Children’s Safety

Starting from the accused’s initial appearance and bail application, judicial 
officers should be mindful of their obligation to protect children’s safety and 
to prevent further harm to the child. The UN Guidelines on Justice in Matters 
involving Child Victims and Witnesses of Crime emphasise that where the 
safety of a child complainant or witness may be at risk, judicial officers must 
take appropriate measures, from the earliest stages of the proceedings, to protect 
the child. This includes protecting the child from direct contact with the alleged 
perpetrator when appearing at court, using court-ordered restraining orders, 
ordering pre-trial detention of the accused, or setting special “no contact” bail 
conditions.

Pursuant to section 41(2) of the Constitution, the best interests and safety of a child 
is a primary consideration to take into account in any decision that affects a child, 
including when making decisions about bail where the complainant is a child. 
Under the Bail Act 2002, community safety, the protection of the community, 
and prevention of interference with the complainant and other witnesses are key 
considerations to take into account when deciding whether to grant or refuse bail 
(s.19(1)(c) and (2)(c)). Section 23(2)(a) and (b) of the Bail Act also allow the 
court to impose conditions on bail to protect the welfare of the community or to 
protect the welfare of any specially affected person.

Where the offence involves a family member, judicial officers are required 
under the Domestic Violence Act 2009 to issue an interim Domestic Violence 
Restraining Order (DVRO) for the safety and wellbeing of the person against 
whom the offence appears to have been committed and related persons (s.24).

Constitution

s.41 (2) The best interests of a child are the primary consideration in every 
matter concerning the child. 

s.15 (9) If a child is called as a witness in criminal proceedings, arrangements 
for the taking of the child’s evidence must have due regard to the child’s age. 

Good Practice Guidance for Protecting Children’s Safety
	Before making decisions about bail in cases involving violence or a 

sexual offence, ensure that you have sufficient information about 
the relationship between the parties and the potential risks to the 
complainant.

	Ask questions of counsel to clarify the age of the complainant, the 
relationship between the complainant and the perpetrator, and the 
complaint’s views on bail, including any concerns the complainant 
may have about their safety.

	If bail is to be granted, consider whether it is necessary to add 
conditions:

 prohibiting the accused from having contact with the child 
complainant;

 prohibiting the accused from having contact with other children in 
the family and/or the other parent / caregiver;  

 prohibiting the accused from having contact with children in 
general, including being at or near places that would put him/her 
into contact with children (e.g. schools, kindergartens, child care 
centres, playgrounds, etc.).

	Remember that is it mandatory under the Domestic Violence Act 
2009 to issue an interim DVRO whenever a case involves allegations 
of violence within the family, even if the accused is remanded into 
custody (s.24).

2.1 Minimise Delays and Wait Time 

Long delays and false starts can result in increased stress to a child witness 
and undermine his/her ability to give effective evidence due to memory loss. 
The longer the delay, the greater the impact on a child and the more likely that 
his/her parents will decide not to proceed. Whilst some delays are beyond the 
court’s control, many can be prevented or minimised by better case management 
practices. 

Good Practice Guidance for Minimizing Delays
	Give priority in scheduling to cases involving a child complainant;

	Use colour-coded stickers to flag case files that involve a child 
complainant so that they can be more easily tracked and prioritised;

	Set clear timeframes for the progress of the case and give directions as 
appropriate to the needs of the case;

	Reduce the number of occasions the child is required to attend court;

	Trial dates should only be changed in exceptional circumstances. 
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Weigh up any requests for adjournments against the adverse effect on 
the child’s welfare, memory, and ability to give evidence;

	Keep any adjournments granted to the minimum time period possible;

	Schedule a specific day and time for the child’s testimony to minimise 
the length of time the child must wait at the courthouse. Long waits 
can result in increased stress and restlessness and adversely affect 
children’s ability to give their best evidence, particularly if the 
courthouse lacks an appropriate child-friendly waiting area. It also 
increases the chances of the child coming into contact with the accused, 
or being influenced or intimidated by the accused’s family or friends. 
Parties should agree to a specific time that the child will testify and 
stick to it. 

	Where feasible, schedule the child’s testimony so as not to interfere 
with his/her schooling (e.g. having the child testify during school 
holidays) or during important events such as exams, but balancing 
this against the need to keep delays to a minimum.

	It is generally best to schedule young children’s evidence at the start of 
the day when they are most alert, but the needs of the individual child 
may vary. Consideration should also be given to minimising disruption 
of the child’s schooling. 

2.2 Clarify Triable Issues

Deciding in advance on triable issues will help streamline the trial process by 
narrowing what evidence must be produced, minimising the need for motions 
and legal argument during the trial, allowing for a more accurate estimate 
of the amount of time needed for trial, and limiting the duration of a child’s 
examination and cross-examination.  For example, if the accused is known to the 
child and identity is not a live issue, then there should be no need for the child to 
go through the traumatic experience of confronting the accused in court for dock 
identification. 

2.3 Decide on Appropriate Measures to Facilitate the Child’s  
 Evidence

The Criminal Procedure Act 2009 (s.296) outlines a number of measures that 
the courts can use to assist vulnerable witnesses to give evidence, including the 
use of video-taped statements, screens, closed-circuit television, and closed court 
proceedings (discussed in more detail in Chapter 4 below). The Act does not 
define “vulnerable witnesses”, however the Constitution (s.15(9)) makes it clear 
that special arrangements should be used to assist child witnesses in criminal 
proceedings to give their best evidence. In addition, the courts have on numerous 
occasions noted that child complaints are particularly vulnerable and require 
special accommodation before the courts [Kumar v The State [2016] FJSC 44, 
CAV0024.2016 (27 October 2016);

Daas v. The State [2018] FJSC 28, CAV0014.2018 (2 November 2018); Prakash 
v. The State [2017] FJHC 263, HAA68.2016 (7 April 2017); State v Cawi [2018] 
FJHC 965, HAC124.2016 (19 September 2018)].

As such, it would be expected that one or more special measures would be used 
whenever a child under the age of 18 must give evidence in court, particularly 
in relation to sexual offences or other crimes of violence, and child witnesses 
can be considered as vulnerable witnesses without specific evidence being 
led that the child is likely to be unable to testify through fear, or would suffer 
emotional trauma from testifying in open court [State v Cawi [2018] FJHC 965, 
HAC124.2016 (19 September 2018)].

The issue of any special needs a child witness may have and what measures would 
be most appropriate to reduce stress and assist them in giving their best evidence 
should be discussed and decided at the pre-trial stage. Deciding well in advance 
of the trial date is important to ensure that appropriate arrangements are in place 
on the day of trial, and to avoid unnecessary delays and adjournments because 
the necessary equipment (e.g. screens or video) or people (e.g. sign language 
interpreter) are not available.  Section 296 of the Criminal Procedure Act 2009 
outlines procedures for giving directions as to mode by which a vulnerable 
witness’s evidence is to be given: 

 Before the commencement of the trial, the prosecutor can apply to court 
for directions;

 The judge or magistrate is required to hear and determine the applications 
in chambers, giving each party an opportunity to be heard;

 Either party can also make an application during the course of the trial;
 Where necessary, the judge or magistrate may request input from an 

expert. In particular, getting advice from a psychologists, welfare officer, 
or other child development specialist may be advisable when making 
decisions about how to facilitate the testimony of very young children 
or children with disabilities.

Judicial officers can also use the pre-trial conference to set out some basic 
“ground rules” about appropriate questioning of the child, including guidance 
on: 

 how frequently breaks will be taken; 
 the duration of cross-examination;
 respecting the immaturity of the child witness and adapting the tone of  

 questioning accordingly; 
 adjusting the pace, language and style of questions to be more   

 appropriate to the child’s age and level of development [see Part A for  
 further  guidance]. 

Clear guidance on these matters in advance allows counsel to prepare 
appropriately, and also helps reduce objections at trial, which can be distressing 
to children and disrupt their train of thought.
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R. v. J.P [2014] EWCA Crim 2064, Court of Appeal (Criminal Division)

“The court is required to take every reasonable step to encourage and facilitate 
the attendance of vulnerable witnesses and their participation in the trial 
process. To that end, judges are taught, in accordance with the Criminal Practice 
Directions, that it is best practice to hold hearings in advance of the trial to 
ensure the smooth running of the trial, to give any special measures directions 
and to set the ground rules for the treatment of a vulnerable witness.  We would 
expect a ground rules hearing in every case involving a vulnerable witness, save 
in very exceptional circumstances. If there are any doubts on how to proceed, 
guidance should be sought from those who have the responsibility for looking 
after the witness and or an expert…

The ground rules hearing should cover, amongst other matters, the general 
care of the witness, if, when and where the witness is to be shown their video 
interview, when, where and how the parties (and the judge if identified) intend to 
introduce themselves to the witness, the length of questioning and frequency of 
breaks and the nature of the questions to be asked. So as to avoid any unfortunate 
misunderstanding at trial, it would be an entirely reasonable step for a judge at 
the ground rules hearing to invite defence advocates to reduce their questions 
to writing in advance.”

2.4 Give Directions about Pre-trial Familiarisation 

Courts are a formidable and intimidating environment for most witnesses, 
particularly children, and most children and their parents will not be familiar 
with the process of giving evidence in court. Not understanding what is expected 
of them and being confronted with the unfamiliar and intimidating courtroom 
environment for the first time on the day of trial can add to children’s fear and 
anxiety and undermine their ability to give evidence. It is therefore essential that 
child witnesses receive proper pre-trial preparation. This should include:
 Rapport-building meeting with the prosecutor with carriage of the case;
 Simple explanations of the role of the child at court, and of other people 

in the courtroom; and name suppression.
 A pre-trial visit to the courthouse to see an empty courtroom and/or the 

remote witness room; and
 Practice using any special measures that will be used at trial (e.g., screen, 

secure video-link, etc.).

Court clerks are responsible for liaising with counsel calling a child witness to 
help facilitate the courtroom visit.

3. COMPETENCE AND RELIABILITY OF CHILD   
 WITNESSES IN CRIMINAL PROCEEDINGS

Historically, common-law courts viewed the evidence of children with suspicion, 
and the assumption was that they were prone to fantasy, highly suggestable, and 
not reliable witnesses. However, there is now a substantial body of psychological 
research indicating that children, even from a very young age, are able to give 
reliable evidence.-89 
 From as young as three or four years of age, most children are able to 

give an accurate account of an event, particularly if it is something that 
they personally experienced (as compared to just observed) and that was 
traumatic or meaningful; 

 Children can give clear, credible accounts in court as to what they have 
seen and heard and what has happened to them. A particular factor that 
tends to affect the reliability of children’s evidence is how they are 
questioned;

 Children do not have a less accurate memory than adults. However, recall 
is more likely to decline with time for young children than for adults, and 
children are likely to recount an event in much less detail than adults; 

 Children are no more prone to lying than an adult;
 Younger children tend to be more stringent than adults in their assessment 

of what constitutes a lie — for example, they may describe incorrect 
guesses and exaggeration as lies;

 Children do have the ability to distinguish fact and fantasy. There is no 
evidence that children are in the habit of fantasising about sexual incidents 
with adults; 

9   See, for example: J. R. Spencer and R. H. Flin (eds.), The Evidence of Children: The Law and the 
Psychology (London: Blackstone Press, 1990), 297; S. J. Ceci and M. Bruck, ‘Suggestibility of the Child 
Witness: A Historical Review and Synthesis’ (1993) 113 Psychological Bulletin 403; Louise Sas (2001) 
The Interaction Between Children’s Developmental Capabilities and the Courtroom Environment: 
The Impact on Testimonial Competency, Department of Justice Canada;  L. Westcott, ‘Child Witness 
Testimony: What Do We Know and Where Are We Going?’ (2006) 18 Child and Family Law Quarterly 
175, 188.

Good Practice Guidance on Pre-Trial Familiarisation
	During the pre-trial conference, inquire whether appropriate arrangements 

have been made to familiarise the child with the court process, and give 
appropriate directions to the prosecutor and court clerk as needed.

	Ensure that the prosecutor has the contact name and number of the court 
registrar / court clerk to arrange the visit.

	Court visits should be arranged after hours when the courtroom is empty, and 
so as not to interfere with the child’s schooling.

	If a screen, video-link or other special measures will be used, be sure that 
those are set up for the court familiarisation visit so the child can “practice” 
using these measures.

9:
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Criminal Procedure Act 2009
Evidence to be given on oath

117. (1) Every witness in any criminal cause or matter shall be examined 
upon oath or affirmation, and the court before which any witnesses shall 
appear shall have full power and authority to administer the usual oath or 
affirmation.

(2) The court may at any time, if it thinks it just and expedient, take without 
oath the evidence of any person-

(a )declaring that the taking of the oath whosoever is according to 
religious belief unlawful or impermissible; or

(b) who by reason of immature age or want of religious belief ought not, 
in the opinion of the court, to be admitted to give evidence on oath.

(3) The court shall record the fact that evidence has been taken in 
accordance with sub-section (2), and the reasons for allowing the evidence 
to be taken without oath.

 Children are generally resistant to suggestion. Whilst younger children 
can be suggestible when questioned improperly, children of all ages are 
generally resistant to suggestions that they have been hurt when they have 
not.

Age should therefore not be a barrier to a child’s ability to give evidence in 
criminal trials. As with adults, each child witness will have strengths and 
vulnerabilities that may potentially bear upon his or her ability to give evidence, 
which must be considered in the circumstances of each case. 

3.1 Competence to Give Sworn and Unsworn Evidence

The Criminal Procedure Act 2009 does not set an age limit on the capacity 
to testify as a witness, and there is no fixed rule at common law or by statute 
as to the age a child is competent to give evidence. The general rule is that a 
child is competent to testify if she/he has sufficient intelligence to understand 
the questions being asked, to give answers which can be understood, and to 
appreciate the duty to tell the truth.

Even if a child is competent to give evidence, a determination may need to 
be made as to whether the evidence given is sworn (under oath) or unsworn.  
Pursuant to the Criminal Procedure Act 2009, s. 117(2)(b) and the Juveniles Act, 
s. 10(1), if the child, due to immature age or tender years, is not able to understand 
the nature and solemnity of the oath, then the Court may allow the child to give 
unsworn testimony, provided the child understands the duty to tell the truth. 

10  See: Cashmore, Problems and Solutions in Lawyer-Child Communication (1991) 15 Crim L J193-
202; Australasian Institute of Judicial Adminstration, Bench Book for Children giving Evidence in 
Australian Courts, 2015.

Juveniles Act
Evidence of child of tender years

10.-(1) Where in any proceedings against any person for any offence or in 
any civil proceedings any child of tender years called as a witness does not 
in the opinion of the court understand the nature of an oath, his evidence may 
proceed not on oath, if, in the opinion of the court, he is possessed of sufficient 
intelligence to justify the reception of his evidence and to understand the duty 
of speaking the truth; and the evidence though not given on oath but otherwise 
taken and reduced into writing so as to comply with any law in force for the 
time being, shall be deemed to be a deposition within the meaning of any law 
so in force.

If a question arises about whether a child is competent to give evidence, then 
the court should conduct an inquiry, without the assessors present, into the 
child’competence to determine if s/he is capable of giving sworn evidence, and if 
not, if the child should give unsworn evidence. The inquiry should be conducted 
in a child-sensitive manner, using questions appropriate to the child’s age and 
level of development.

Good Practice Guidance for Conducting a Competency Inquiry10

	Conduct the inquiry without the assessors present. 

	Start by putting the child at ease with a series of questions concerning 
their age, schooling and favourite pastimes. This will also give the court 
a sense of the child’s capacity to understand and give reasoned answers 
to questions.

	It is important to use open-ended questions that will enable the child to 
engage in a dialogue, rather than just giving a yes or no answer. This 
will build rapport and assist with assessing whether the child can give 
intelligible evidence. 

	Use simple, direct questions. Questions should be asked in language 
appropriate to the child’s level of development (see Part A for further 
guidance).

	Avoid hypothetical questions, questions involving abstract concepts, 
multi-faceted questions and legal jargon.

	Don’t ask the child to explain the difference between the truth and a 
lie. Children find it difficult to respond to an abstract question about the 
conceptual difference between the truth and a lie.

	Phrase examples of truth or lie carefully, and avoid asking the child to say 
whether you, the judge/magistrate, are telling the truth or lying. Many 
children find it difficult to say that an adult, especially one in authority, 
is lying.
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	If a child does not appear to understand the difference between the truth 
and a lie, it may be necessary to ask a few extra questions to make sure 
that it is not because they are shy or have misunderstood your questions.

	For children with cognitive or learning disabilities, it may be advisable 
to get expert advice on the child’s capacity to give evidence, and what 
assistance may be needed to help the child understand and communicate.

	If it is determined that that the child can give unsworn evidence, then 
the court should explain to the child, in simple language the duty to tell 
the truth. This should include an explanation that the child can say “I 
don’t know” or “I don’t remember”, and getting the child to “practice” 
saying so.

Example of a Competency Inquiry11

• My name is Judge ...... and I am in charge here today. 
• Are you comfortable on that seat? 
• [Child’s name], you have come to court today to tell what happened to 

you / tell what you know about [name of the accused] 
• First I want to ask you a few questions.  Then I want to talk to you about 

the rules here in court. 
• How old are you? When is your birthday? 
• Do you have any brothers or sisters? Tell me about them. How old are 

they? 
• What year are you in at school? 
• Do you have a favourite subject at school? Tell me about that. 
• Tell me what you do at play time and lunchtime? 
• Tell me what you like doing when you are not at school? 
• What does the word “rules” mean? [Explain: rules are orders or 

instructions that help us to understand what we are allowed to do and 
what we are not allowed to do]. 

• Does your teacher have rules in your classroom? What are some of those 
rules? 

• Now I want to talk to you about being in court. 
• Do you remember that we just talked about some rules in the classroom? 

Well, in court there are some rules as well. 
• A very important rule is that you tell the truth when you answer questions. 
• Do you know what it is called if you do not tell the truth? 
• Is telling the truth different to telling a lie? Explain that to me.
• Is telling a lie the right or wrong thing to do? Tell me why it is the right/

wrong thing to do? 

• Now I am going to tell you something that is true, and something 
that is a lie. I want you to tell me whether what I said is true or a lie. 

• “There is a dog in this courtroom with us right now.” Is that true or a 
lie? [Affirm the response if correct: ‘Yes, it would be a lie to say that 
a dog is in the courtroom.’) 

• “[Name of support person] is sitting next to you.” Is that true or a lie? 
[Affirm the response if correct: ‘Yes, it is true to say that (support 
person) is sitting next to you] 

• Do you think it is important to tell the truth here in court? 
[Affirm the response if correct: ‘Yes, it’s very important to tell the 
truth here.’] 

• Do you know what makes it important to tell the truth here? If yes, 
Can you tell me more about that?’ 

• What might happen to you if you told lies in court? 
• It’s always important to tell the truth. But it’s even more important 

in court than anywhere else. Did you know that? 
• So, do you understand that it is very important that you tell the truth 

here? 
• Do you understand that it is very important that you do not tell lies 

here? 

• Will you tell the truth here in court? 

• Do you promise not to tell lies in court?  

The Supreme Court has emphasised that there is no legal requirement to conduct 
a competency inquiry in every case before a child gives evidence, and the failure 
to do so is not per se fatal to a conviction: Kumar v The State [2016] FJSC 
44, CAV0024.2016 (27 October 2016). In Dass v. The State [2018] FJSC 28, 
CAV0014.2018, the Court noted that not all children below 14 years of age 
necessarily fall within the ambit of section 10 of Juveniles Act, which applies 
only to  children “of tender years.” The legislation does not define “immature 
age” or “tender years” and has left this to the courts’ discretion. 

Dass v. The State [2018] FJSC 28, CAV0014.2018
“A ‘child’ is defined in the Act as ‘a person who has not attained the age of 
fourteen years,” and a “young person” as “a person who has attained the age 
of fourteen years, but who has not attained the age of seventeen years.’ This 
twofold classification of juveniles in the Act is important in delineating the 
ambit of section 10 of the Act, which applies only to a ‘child of tender years’. 
As Gamalath JA has observed in the above quoted passage from the judgment 
of the Court of Appeal, not all children below fourteen years of age fall within 
the ambit of section 10 of the Juveniles Act, and the question is whether DY, 
who according to the High Court Record was born on 3rd September 2001, 
was a child of tender years at the time she testified in court on 24th February 
2014. At the time of testifying in Court, DY was a little more than 12 years and 

11  Adapted from Australasian Institute of Judicial Adminstration, Bench Book for Children giving 
Evidence in Australian Courts, 2015.
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Dass v. The State [2018] FJSC 28, CAV0014.2018 cont.
5 months in age. Her testimony in court, specially her answers to question put 
to her in cross- examination, shows without any semblance of doubt that she 
comprehended the questions put to her and responded to them as any adult 
would. In these circumstances, in my own opinion, there can be very little doubt 
that DY was not a ‘child of tender years’ for the purpose of the Juveniles Act.”

However, where a competency inquiry is held, the questions asked to 
determine competency should be clearly reflected in the Court Record:

Dass v. The State [2018] FJCA 67, AAU59.2014 (1 June 2018)
“I find that it is important to state at this stage that the questions that are asked 
to determine the competency of the witness should have a clear reflection in 
the Court Record, so that anyone who has a legitimate interest in finding the 
nature of the test carried out by the learned trial judge could gain access to the 
relevant procedure. The requirement to carry out the test of competency and the 
need to administer the oath of a witness are intrinsically interconnected with 
the norms of the right to a fair trial. In a situation where having regard to all 
the attendant circumstances a court is of opinion that the need to administer 
the oath should be dispensed with, then the procedure that is carried out in 
arriving at such conclusion should have a reflection in the court record. In the 
same way the court record should bear the evidence of the nature of the compe-
tency test carried out in determining the ability and the level of intelligence of 
a witness to testify without administering an oath. Section 117 of the Criminal 
Procedure Act has made this requirement mandatory.”  

2.3 Children’s Credibility and Corroboration

Children are presumed as reliable in giving evidence as any other witness, and 
the notion that children are more prone to lying or confuse fact with fantasy 
has now been discredited by research. As such, any issues of credibility should 
be based on an assessment of the individual witness, not their status as a child. 
There is no longer a legal requirement that children’s evidence be viewed with 
suspicion, that their testimony be corroborated, or that assessors be warned on 
the danger of convicting on uncorroborated evidence of  a child witness. 

The Criminal Procedure Act 2009, section 129 states clearly that, in relation 
to sexual offences, no corroboration of the complainant’s evidence is necessary 
for the accused to be convicted, and judges/magistrates are not required to give 
assessors a warning relating to the absence of corroboration.

In Kumar v The State [2016] FJSC 44, CAV0024.2016 (27 October 2016), the 
Supreme Court declared that the requirement in section 10(1) of the Juveniles Act 
for the unsworn evidence of a child to be corroborated is inconsistent with the 
Constitution and is therefore invalid. 

Kumar v The State [2016] FJSC 44, CAV0024.2016 (27 October 
2016)

The purpose of requiring corroboration of a child’s evidence is to ensure that 
the defendant is not convicted on evidence which may be unreliable. Goundar 
JA thought that this was an illegitimate purpose because there was no basis 
for thinking that the evidence of a child was more likely to be unreliable 
than that of an adult, and that was where Calanchini P disagreed with him. 
But even if Calanchini P’s view is to be preferred, the need for the evidence 
of a child to be corroborated is outweighed – in my view by a considerable 
margin – by the disadvantage of such a rule. That is that it may well result 
in many guilty people not being prosecuted or being acquitted if they are. As 
Goundar JA rightly said, independent evidence implicating a defendant in the 
sexual abuse of a child will very often not exist. It will invariably be the child’s 
word against that of the defendant. So long as there is a rule requiring that 
a child’s unsworn evidence be corroborated, children will be less protected 
from sexual abuse. The constitutional imperative in section 41(1) (d) of the 
Constitution will be thwarted, and the legislature will be treated as regarding 
the defendant’s right to a fair trial as its “primary consideration”, whereas its 
primary consideration, critically important though a defendant’s right to a fair 
trial is, should be the best interests of the child. So although the rule requiring 
that the unsworn evidence of a child be corroborated serves a purpose which 
Calanchini P regards as legitimate, that purpose ceases to be legitimate when 
balanced against the need to protect children from sexual abuse. Accordingly, 
I would declare that the requirement in section 10(1) of the Juveniles Act for 
the unsworn evidence of a child to be corroborated is inconsistent with the 
Constitution and is therefore invalid. 

The Supreme Court has further ruled that there is no longer a legal requirement on 
trial judges to give a warning of the danger of convicting a defendant on the 
uncorroborated evidence of a child, but they may do so if they think that it is 
appropriate in a particular case. 
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Kumar v The State [2016] FJSC 44, CAV0024.2016 (27 October 
2016)

For the reasons given in [33] above, I believe that Fiji should follow the path 
taken in England many years ago, and treat that requirement as no longer 
representing part of our common law. Accordingly, the fact that the trial 
judge did not give the assessors that warning does not undermine Kumar’s 
conviction. Having said that, there may be some cases in which the trial judge 
thinks that a warning of this kind is desirable. That may have something to do 
with the nature of the child’s evidence, or the way it was given, or it may have 
something to do with the assessors themselves. The trial judge is in the best 
position to assess that. So although there should no longer be any requirement 
on trial judges to give a warning of this kind, they may do so if they think that 
it is appropriate in a particular case. 

As has been emphasised by the English Court of Appeal (Criminal Division), 
a child’s evidence should not be presumed less credible by reason of age 
alone.10 Child witnesses start off on the basis of equality with every other 
witness, and as with adults, the  reliability and credibility of their evidence 
must be assessed on a case-by-case basis.

R. v. B. [2010] EWCA Crim 4
“We emphasise that in our collective experience the age of a witness is not 
determinative on his or her ability to give truthful and accurate evidence. Like 
adults some children will provide truthful and accurate testimony, and some 
will not. However children are not miniature adults, but children, and to be 
treated and judged for what they are, not what they will, in years ahead, grow 
to be. Therefore, although due allowance must be made in the trial process for 
the fact that they are children with, for example, a shorter attention span than 
most adults, none of the characteristics of childhood, and none of the special 
measures which apply to the evidence of children carry with them the implicit 
stigma that children should be deemed in advance to be somehow less reliable 
than adults. The purpose of the trial process is to identify the evidence which 
is reliable and that which is not, whether it comes from an adult or a child. If 
competent, as defined by the statutory criteria, in the context of credibility in the 
forensic process, the child witness starts off on the basis of equality with every 
other witness. In trial by jury, his or her credibility is to be assessed by the jury, 
taking into account every specific personal characteristic which may bear on the 
issue of credibility, along with the rest of the available evidence.” 

However, in assessing children’s credibility, it is also important to remember 
that children’s evidence must be assessed by reference to criteria appropriate 
to their age and level of understanding and development, and young children in 
particular cannot be held to the same exacting standards as an adult. For example, 

12  R. v. B. [2010] EWCA Crim 4.

12

inconsistencies in a young child’s testimony or inability to recall peripheral 
details would not have the same weight as similar flaws in the evidence of an 
adult.  

R. v. B.(G.), [1990] 2 S.C.R. 30 (Supreme Court of Canada)
“... it seems to me that he was simply suggesting that the judiciary should take a 
common sense approach when dealing with the testimony of young children and 
not impose the same exacting standard on them as it does on adults. However, 
this is not to say that the courts should not carefully assess the credibility of 
child witnesses and I do not read his reasons as suggesting that the standard 
of proof must be lowered when dealing with children as the appellants submit. 
Rather, he was expressing concern that a flaw, such as a contradiction, in a 
child’s testimony should not be given the same effect as a similar flaw in the 
testimony of an adult. I think his concern is well founded and his comments 
entirely appropriate. While children may not be able to recount precise details 
and communicate the when and where of an event with exactitude, this does 
not mean that they have misconceived what happened to them and who did 
it. In recent years we have adopted a much more benign attitude to children’s 
evidence, lessening the strict standards of oath taking and corroboration, and 
I believe that this is a desirable development. The credibility of every witness 
who testifies before the courts must, of course, be carefully assessed but the 
standard of the “reasonable adult” is not necessarily appropriate in assessing 
the credibility of young children. [emphasis added]

R. v. W.(R.), [1992] 2 S.C.R. 122 (Supreme Court of Canada)
“The second change in the attitude of the law toward the evidence of children 
in recent years is a new appreciation that it may be wrong to apply adult tests 
for credibility to the evidence of children. One finds emerging a new sensitivity 
to the peculiar perspectives of children. Since children may experience the 
world differently from adults, it is hardly surprising that details important to 
adults, like time and place, may be missing from their recollection…

It is neither desirable nor possible to state hard and fast rules as to when 
a witness’s evidence should be assessed by reference to “adult” or “child” 
standards -- to do so would be to create a new stereotypes potentially as rigid 
and unjust as those which the recent developments in the law’s approach 
to children’s evidence have been designed to dispel. Every person giving 
testimony in court, of whatever age, is an individual, whose credibility and 
evidence must be assessed by reference to criteria appropriate to her mental 
development, understanding and ability to communicate. But I would add this. 
In general, where an adult is testifying as to events which occurred when she 
was a child, her credibility should be assessed according to criteria applicable 
to her as an adult witness. Yet with regard to her evidence pertaining to events 
which occurred in childhood, the presence of inconsistencies, particularly 
as to peripheral matters such as time and location, should be considered in 
the context of the age of the witness at the time of the events to which she is 
testifying.”[emphasis added]
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4.  SPECIAL ARRANGEMENTS FOR CHILD    
            COMPLAINANTS/WITNESSES

Judicial officers are mandated by the Constitution (s.15(9)) to make special 
arrangements for child witnesses in criminal proceedings. This is in recognition 
of the fact that the adversarial, adult-oriented court system is challenging for 
children, and the court must therefore take steps to level the playing field and 
to minimise secondary victimisation. In Kumar v The State [2016] FJSC 44, 
CAV0024.2016 (27 October 2016), the Supreme Court emphasised that, as 
critically important as the defendant’s right to a fair trial is, the Constitution 
mandates that the best interest of the child be a primary consideration. The court’s 
duty to ensure a fair trial includes both the obligation to ensure the accused has 
an opportunity for full answer and defence, and also that witnesses have equal 
access to justice. In considering the latter, the court must consider the particular 
vulnerabilities of a child witness, and to make reasonable adjustments where 
necessary to assist the child to give his/her best evidence.

KEY POINTS TO REMEMBER
	y All children are competent witnesses unless the court determines that they 

are unable to understand questions and give rationale answers.

	y If a child is mature enough to understand the nature of an oath, s/he can 
give sworn evidence.

	y If a child, due to immature age, is not able to give evidence under oath, the 
court can take unsworn evidence, provided the child understands the duty 
to speak the truth.

	y There is no fixed rule at common law or by statute as to the age a child will 
be presumed to be incompetent to give sworn evidence.

	y Where a question arises as to a child’s competence, it is good practice to 
conduct a competency inquiry. However, a competency inquiry is not re-
quired in every case where a child is called to give evidence, and the failure 
to do so is not per se fatal to a conviction.

	y There is no longer a legal requirement for corroboration of a child witness’ 
testimony (whether sworn or unsworn), or an obligation to give a warning 
of the danger of convicting an accused on the uncorroborated evidence of 
a child.

	y Children cannot be expected to testify to the same standard as an adult, and 
their  testimony must be assessed by reference to criteria appropriate to his/
her mental development, understanding and ability to communicate. Minor 
inconsistencies and lack of detail are to be expected with children, and 
should not be as indicative of deceit on the part of the child.

State v. Cawi [2018] FJHC 965, HAC124.2016 (19 September 2018)
With the dramatic increase of child sexual abuse cases in Fiji, a greater number 
of children are being brought into contact with the criminal justice system. 
Accompanied by this trend are the legal and psychological dilemmas that 
such cases pose raising fears that child victims of sex offences will be further 
harmed by the courts. One of these dilemmas concerns how to prosecute an 
offender without causing additional trauma to children and without infringing 
the right to a fair trial of the accused. 

There can be no doubt that childhood sexual abuse is often a traumatic 
experience. Courtrooms are ascetic, formal settings capable of intimidating 
adults, let alone children. It is common knowledge that testifying can be a 
traumatic experience even for adult witnesses [The Supreme Court in Kumar 
v State [2016] FJSC 44; CAV0024.2016 (27 October 2016)]; revisiting the 
abuse in courtroom testimony adds to that trauma. 

The adversarial court system, established with adult defendants and witnesses 
in mind, does not easily accommodate children’s special needs. It is common 
knowledge that children have particular difficulty with public speaking, 
especially when the audience is composed of strangers. This is exacerbated 
when they have to speak about intimate matters of a sexual nature. Children 
have very little knowledge and understanding of the court process and 
the knowledge which they do have is seriously flawed by misconceptions. 
(Cashmore & Bussey, 1990; Pierre-Puysegur, 1985; Saywitz, 1989; Warren-
Leubecker et al., 1989)  

The court has a duty to ensure that the accused has a fair trial, but also that the 
child victim has equal access to justice. In considering the latter, the court has 
a duty to consider the particular vulnerabilities of a child witness.

The Criminal Procedure Act 2009 (s.296) outlines a number of measures that the 
court can use to assist a vulnerable witness, including a child, to give evidence. In 
addition, by virtue of s. 15(9) of the Constitution, the courts also have discretion 
to use other innovative measures to minimise the traumatic effects of the court 
appearance on the child and to maximise the child’s ability to provide accurate 
testimony, having regard to the accused’s right to a fair trial [State v. Cawi [2018] 
FJHC 965, HAC124.2016 (19 September 2018)].

The following are the most common measures used to assist child witnesses to 
give their best evidence in court:  

4.1 Closed Court

Consistently, the factor child witnesses identify as most distressing about the 
courtroom experience is having to testify in open court. Removing members of the 
public helps reduce the child’s anxiety and discomfort, protects his/her privacy, 
and also eliminates possible distractions while the child is giving evidence. 
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Both the Constitution (s.15(5)) and the Criminal Procedure Act 2009 (s.44(2)) 
give judicial officers broad discretion to conduct closed court proceedings when 
the interests of justice so require. The Constitution specifically provides for 
exclusion of everyone other than the parties and their legal representatives where 
necessary for the welfare of children (s. 15(5)(b)).

4.2 Dispensing with Wigs and Robes

Dispensing with formal court attire is one of the simplest measures that can be 
used to make court proceedings more child-friendly.  Wigs and robes can appear 
very foreign and intimidating, particularly for very young witnesses. Directions 
on appropriate attire should be given to counsel in advance, and may require a 
recess preceding the child’s testimony so that the presiding officer and counsel 
can change.

Although not specifically provided for under the Criminal Procedure Act 2009, 
this measure falls within the general authority of the court to adopt procedures 
to be more child-sensitive pursuant to s. 15(9) of the Constitution [State v. Cawi 
[2018] FJHC 965, HAC124.2016 (19 September 2018)].

4.3 Modifications to the Courtroom Layout

Simple adjustments to the courtroom set-up can also help put the child witness 
at ease and improve the quality of his/her evidence. The witness box can be 
intimidating for children, and many have difficultly projecting their voices to 
be heard across the courtroom. The formality of the courtroom can be reduced 
without compromising the fairness of the trial by making adjustments to the 
placement of people in the courtroom while the child is giving evidence.

Good Practice Guidance for Modifying Courtroom Layout
	Have everyone sit at the same level - for example around the counsel table 

[State v Nadruguca [2005] FJHC 31, HAC0030D.2004S (21 February 
2005)].

	Allow the child to sit, rather than stand, when giving evidence.

	Direct counsel to remain seated when asking questions.

	Ensure that the child is not sitting near the accused, and that the accused 
is blocked from the child’s view.

4.4 Support Person

Another simple, low-cost strategy to reduce children’s stress is to allow them to 
have a support person accompany them to court and while they testify. Children 
will generally feel more confident to speak if they have an adult support person 
sitting next to them when they are being questioned. The physical presence of 
a familiar adult is an easy and practical way to lessen a child’s anxiety and help 
them focus. However, the support person should not be someone who may be 

Good Practice Guidance for Using Support Persons

	The child should be consulted about whom they would like to accompany 
them.

	The support person should not be someone who might influence the child’s 
testimony or make the child feel reluctant or embarrassed to talk about 
sensitive issues.  

	Consider whether it is preferable to have an independent support person, 
such as a welfare officer or representative from a victim support NGO 
rather than a family member. 

	If the support person is not someone known to the child personally, that 
person should meet with the child privately before the trial to build rapport 
and make the child feel comfortable.

	The support person should be allowed to sit next to the child whilst s/he 
is giving evidence. 

	If the child is testifying via CCTV, the support person should be visible to 
the court at all times.

	The support person should be clearly instructed not to speak to the 
child about his/her evidence, including during any breaks. They may be 
permitted to communicate with the child for the purposes of providing 
comfort, but cannot talk about the child’s testimony.

4.5 Rapport Building 

Judicial officers set the tone in court and can do much to reduce the inhospitable 
nature of the courtroom environment and to put the child at ease by being 
personable and introducing the child to the court process.

Where feasible and appropriate, it is good practice to arrange for the child to 
be brought to chambers so that you can briefly introduce yourself and put him/
her at ease before the child proceeds to the courtroom.  However, to avoid any 
perception of bias or impropriety, this must be done with both the prosecutor and 
defence counsel present. The interaction should be limited to a brief introduction, 
in no way touching on the child’s evidence.

At the beginning of the child’s testimony the judicial officer or prosecutor should:

 y Start by putting the child at ease with a series of questions concerning their 

called as a witnesses, or someone who might influence the child’s testimony or 
make the child feel reluctant or embarrassed to talk about sensitive issues. For 
these reasons, it is often advisable to use a neutral support person, such as a 
welfare officer or representative from a victim support NGO, rather than a parent 
or other family member. In State v. Cawi [2018] FJHC 965, HAC124.2016 (19 
September 2018), for example, the court ruled that a support person from the Fiji 
Women’s Crisis Centre be allowed to be seated beside the child witness while 
she gave evidence. 
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age, schooling and favourite pastimes. Use open-ended questions that will 
enable the child to engage in a dialogue, rather than just giving a yes or no 
answer. 

 y Explain the importance of telling the truth

 y Make it clear that the child can say “I don’t know” or “I don’t remember”, 
and get the child to “practice” saying so. 

Example of Rapport Building and Rules13

 y My name is Judge ...... and I am in charge here today. 
 y Are you comfortable on that seat? Do you need some water?
 y In the court room with us are some other people. You have probably met 

one of them before - Mr/Ms ............. who is the prosecutor.
 y There is another lawyer who will ask you questions later, Mr/Ms 

.................. 
 y [Child’s name], you have come to court today to tell what happened to 

you / tell what you know about [name of the accused] 
 y First I want to ask you a few questions.  Then I want to talk to you about 

the rules here in court. 
 y How old are you? When is your birthday? 
 y Do you have any brothers or sisters? Tell me about them. How old are 

they? 
 y What year are you in at school? 
 y Do you have a favourite subject at school? Tell me about that. 
 y Tell me what you do at play time and lunchtime? 
 y Do you play any sport? Tell me about that. 
 y Tell me what you like doing when you are not at school? 
 y Do you have any pets? Tell me about them.
 y Now I want to talk to you about being in court. A very important rule is 

that you tell the truth when you answer questions. 
 y So, do you understand that it is very important that you tell the truth 

here? 
 y Do you understand that it is very important that you do not tell lies here? 
 y Will you tell the truth here in court? 
 y Do you promise not to tell lies in court? 

[Note: further questioning may be required if the child’s competency is in 
question. See Chapter 2 above]

13  Adapted from Australasian Institute of Judicial Adminstration, Bench Book for Children giving 
Evidence in Australian Courts, 2015.

Example of Rapport Building and Rules (Cont.)
 y If you do not remember the answer, that is ok too. Just say ‘I don’t 

remember’. 
 y So what will you say if you don’t remember the answer? [Affirm the 

response if correct, or provide the correct answer: Just say ‘I don’t 
remember’.] 

 y If you do not understand the question, that ok. Just say ‘I don’t understand 
/ I don’t know what that means.’ 

 y So what will you say if you do not understand a question? 
[Affirm the response if correct, or provide the correct answer: Just say ‘I 
don’t understand / don’t know what that means’.] 

 y Also, you might get tired, or need to go to the toilet. 
If you do, it’s o.k. to say ‘Can we stop for a while?’ You can say that to me 
or to ......[support person] in the room with you. 

- As we go along, I will try to help you to remember these rules. 
- Will you do your best to answer the questions?
- Will you tell the truth in your answers?
- Is there anything you would like to ask me about the court rules? 

4.6 Regular Breaks

Children’s attention span varies with age but is generally much shorter than adults. 
Generally younger children (6 to 10 years) can stay focused for no more than 15 
to 30 minutes, and older children for 30 to 60 minutes. More and increasingly 
frequent breaks are likely to be needed during cross-examination because it is 
more stressful. 

It is a good idea to specifically tell children that they can ask for a break if 
they need one, however most children will not ask even if given permission 
to do so.  Judicial officers should watch for signs that the child’s attention is 
waning, such as squirming or fidgeting, or repeatedly answering “I don’t know” 
or “I don’t remember”. In addition, judicial officers should also monitor the 
child’s emotional state and take short breaks where necessary to prevent a child 
becoming overwrought.

4.7 Body Maps, Drawings and other Testimonial Aids

In some cases, the use of drawings, body maps or other testimonial aids may 
be helpful in assisting a child to give evidence. For example, it is generally not 
advisable to ask a child complainant to point to their own body when describing 
a sexual offence. Using a body map (outline drawing of a body) is a simple, low 
cost measure that will allow the child to indicate where s/he was touched but 
without the distress of pointing at their own intimate body parts in public. 
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4.8 Video-Recorded Evidence

Section 296(1)(a) of the Criminal Procedure Act 2009 allows the evidence of a 
vulnerable witness to be admitted in the form of a videotape where a videotape of 
the evidence was shown at the preliminary hearing. The use of video technology 
can be useful because it preserves the child’s early account of the alleged event 
before his/her memory fades. This is particularly important where there is a long 
delay between the alleged offence and trial, and helps ensure that the child’s 
evidence in chief is his/her “best evidence.” Using video-recorded interviews as 
evidence of examination in chief also reduces the amount of time a child spends 
in the witness box, and the number of times they have to repeat, in detail, a 
traumatic event. 

Body maps are also a useful way to clarify what body part a child means if s/
he uses slang terms or an indirect way of referring to intimate anatomy. Some 
families have their own names for body parts that may not be understood by 
others. Rather than  drawing inferences about what the child means by a particular 
term, it is good practice to have the child use the body map to indicate what the 
word means. See Annex 2.

Good Practice Guidance for using Body Maps

	Annex 2 has a series of body maps of boys and girls at different stages 
of development. Select the most appropriate body map depending on 
the child’s gender and age. Use the adult body map if the child needs to 
indicate a part of the perpetrator’s body. 

	Discuss the use of the body maps with counsel at the pre-trial conference 
and ensure that both the prosecutor and defence counsel understand how 
they are to be used.

	Ensure that the child has seen the body maps before trial and that the same 
diagrams have been used by the prosecutor in their pre-trial meeting with 
the child.

	When there is a need to clarify a body part during the child’s testimony, 
counsel should show the child the body map and ask him/her to point to 
the relevant part of the drawing.

 x Example: “You said Joseph touched your dudu. Please show me on 
this drawing where Joseph touched you.”

	Counsel should indicate verbally, for the record, the body part the child 
pointed to on the body map. Example: “for the record, your Honour, the 
child pointed at the left breast”.

	Have the court clerk mark where the child pointed with an “x” and enter 
the body map into evidence.

Good Practice Guidance for Video-Taped Evidence

	Prior to the video being admitted, it must be reviewed to exclude any 
content that is inadmissible in accordance with the rules of evidence. 

	Check to ensure that the recording quality (audio and video) is sufficient 
for the child’s evidence to be clearly heard and observed.

	Ensure that the court staff makes appropriate arrangements to have video 
equipment available on the day of trial, and that it is tested in advance to 
ensure both audio and video are working.

	If the video is admitted into evidence, then the prosecutor should be 
directed to limit examination-in-chief to some introductory questions and 
perhaps some follow-up questions after the video recorded interview has 
been viewed. 

	The video only replaces the child’s examination-in-chief, and the child 
must still be made available for cross-examination.

	Other measures should be considered to reduce stress during cross-
examination, such as having a support person, conducting the cross-
examination via CCTV, or using a screen. 

4.9 Secure Audio-Visual Link 

Section 296(1)(b) of the Criminal Procedure Act 2009 gives the court discretion 
to allow a vulnerable witness to give evidence from outside the courtroom and to 
have it transmitted to the courtroom by means of a secure audio-visual electronic 
means.    Where available, use of  video-conferencing via Skype or some other 
secure video link can significantly reduce the stress of testifying in court and the 
risk of secondary victimisation. The child witness is “virtually present” in the 
courtroom; the presiding judge/magistrate, assessors, counsel and the accused 
can see and hear the child testify, however, the child is spared the trauma of 
testifying in an open courtroom and having to see the accused. The child could 
be as close as an adjacent room,  or as far away as another country.  

Good Practice Guidance for using Secure Audio- Video Link
	Ensure that court staff have checked the equipment in advance, including 

the internet connection, as equipment can be prone to glitches and 
technical problems. It is essential that the equipment is set up and tested 
in advance (both audio and video), and that a technical support person is 
present on the day to trouble shoot any problems.

	Ensure that the child is given a chance to see the remote room and 
practice using the audio-video equipment before the day of the trial, as 
part of the pre-trial visit to see the courtroom. 

	The remote room where the child is sitting can be at the courthouse or in 
any other place, provided it is  quiet, private and free from distractions. 
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Good Practice Guidance for using Screens
	The screen can be positioned either in front of the accused, or in front of 

the child witness. If the screen is in front of the child, it must be positioned 
so that the child can be seen by the presiding judge or magistrate, asses-
sors, and counsel.

	Instruct court staff to set up the screen ahead of time and test it out to 
ensure optimal placement. The pre-trial court familiarisation visit should 
be used to adjust the height of the screen or chair to match the size of the 
child.

For example, this could be a vulnerable witness room within the courthouse, 
a hospital room or the child’s home.

	If there are toys or games in the room to keep the child occupied while s/
he waits, ensure that they are put away out of sight whilst the child testifies 
to avoid distractions (though a young child may be allowed to hold one 
“comfort” item such as a doll or stuffed animal).

	Test the camera angle and chair height to ensure that those in the courtroom 
can clearly see the child’s head and shoulders. 

	The child should be accompanied in the remote room by the court clerk. 
The judicial officer may also allow the child’s support person to be present. 
Cameras should be positioned to ensure that the face of the court clerk and 
support person can be viewed on camera. 

	Have a screen ready as a back-up, just in case the audio-video system 
malfunctions.

4.10 Screens or Partitions

The Criminal Procedure Act 2009, section 296(1)(c) gives the court discretion to 
allow a vulnerable witness to give evidence using a screen or one-way glass that 
blocks the witness’ view of the accused.  The screen must be positioned to block 
the child’s view of the accused, but allow the child to be seen by the presiding 
judge or magistrate, assessors, and counsel.

For most child complainants, having to see the accused is one of the most traumatic 
aspects of giving evidence in court. Screens are a low-cost, flexible measure to 
reduce this hardship and should be routinely used whenever a child is giving 
evidence in a courtroom. Screens do not provide the same level of protection as 
testifying via CCTV, since the child must still testify in the courtroom and in the 
presence of the accused. However, it is a less costly option that does not require 
sophisticated equipment, and unlike CCTV equipment, screens are not prone to 
technical glitches and can be easily moved from one courtroom to another.  If the 
court is not equipped with a purpose-made screen, something readily available 
such as a white-board can be used.  

Good Practice Guidance for using Secure Audio- Video Link 

4.11 Pre-Recorded Evidence

The Criminal Procedure Act s.296(1)(e) allows a child’s evidence to be taken 
in a location outside the courtroom, with the judge or magistrate, the accused, 
counsel, and such other persons as the judicial officers thinks fit present, and the 
witnesses’ evidence recorded and admitted at trial.

As with other types of commissioned evidence, this requires that arrangements be 
made for a separate hearing where the child’s full evidence (examination, cross-
examination and re-examination) is taken, with the judicial officer and parties 
present, and video-recorded. The video-taped evidence is then played at the trial, 
in the presence of the judicial officer, assessors and parties to the proceedings, 
without the child needing to be present. 

The use of pre-recorded evidence requires a stronger case management approach 
and has additional workload implications because it requires all parties to attend 
an additional hearing at an early date. However, there are a number of advantages 
to using this approach: 14

	y The child is able to give evidence in a less intimidating environment than 
the formal courtroom, which reduces stress and increases the quality of the 
child’s evidence;

	y It allows the child’s evidence to be captured closer to the event when their 
memory is freshest, and spares them added stress from lengthy delays.

	y The child can be given a fixed day and time to give evidence, and is spared 
long wait-times at the courthouse 

	y There is a reduced chance of interference or intimidation by supporters of 
the accused

	To ensure that child will not see the accused when walking to the witness 
box, the child should be brought into the courtroom through the side door, 
or brought in and placed behind the screen before the accused and other 
court personnel. This may require the Court to recess and clear the court 
whilst the child is brought in.

	The child’s support person should be seated next to the child, behind the 
screen. The presence of a support person reassures children who feel iso-
lated behind a screen.

	If the child must identify the accused, this should be done at the end of 
his/her evidence.

Good Practice Guidance for using Screens 

14  Baverstock, J. (2016) Process evaluation of pre-recorded cross-examination pilot (Section 28). UK 
Ministry of Justice Analytical Series; Ewin, robert (2018) Video recorded cross-examination or re-
examination: a discussion on practice and research. Journal of Applied Psychology and Social Science, 
4 (1). 22-38; hanna, K, et. al (2010) Child Witnessses in the New Zealand Criminal Courts: A review of 
practice and implications for policy; Australasian Institute of Judicial Adminstration, Bench Book for 
Children giving Evidence in Australian Courts, 2015.
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Good Practice Guidance on Pre-Recorded Evidence

	Cases where pre-recording may be appropriate should be identified as 
soon as possible, and an early pre-trial conference scheduled to discuss 
and decide on appropriate arrangements with counsel, including date, 
time and location for pre-recording the child’s evidence.

	The court should set a date for pre-recording the child’s testimony as 
early as possible (ideally within 2-3 months of committal to trial), so that 
the child’s testimony can be captured and recorded whilst his/her memory 
is at its best, bearing in mind the need to allow sufficient time for: 

 x the accused to hire a lawyer / secure legal aid;

 x full disclosure to the defence; and 

 x preparation by both parties.

	As with commissioned evidence, the hearing to take the child’s evidence 
can be presided over by any judicial officer, and it does not need to be the 
same judicial officer who conducts the trial. 

	Since the child’s pre-recorded evidence will be admitted and played at 
trial, there is no need for assessors to be present.

	It should be made clear that counsel for both the prosecution and defence 
appearing at the pre-recorded hearing are expected to continue as counsel 
in the ultimate trial, and that opportunities to recall the child at the later 
trial will be limited. 

	The examination of the child should, where feasible, be done outside the 
courtroom, in a less formal setting.

	Steps should be taken to block the child from seeing the accused, for 
example by having the accused observe from outside the room using 
secure audio-video link, or by using a screen to block the child’s view of 
the accused.

	Judicial officers conducting the hearing will not be expected to take 
contemporaneous notes on the proceedings since a video record is being 
made. 

	The video record of the child’s testimony must be properly labelled 
and stored securely by the court clerk until the trial date, and must be 
accessible to counsel for pre-trial preparation. 

	A transcript of the child’s testimony should be made available to the 

	y It can contribute to early resolution (through guilty plea or withdrawal of 
charges) since whether the child’s evidence stands up to scrutiny will be 
clearer at a much earlier stage.

	y It tends to shorten the ultimate trial, since the child’s evidence is entered 
without interruptions or recesses, and the parties are generally better able to 
narrow down the issues in dispute.

parties well in advance of the trial date. The accused and his or her legal 
representative are not entitled to a copy of the recording, but must be 
given reasonable opportunity to view it (more than once, if requested) 
before the trial date. 

	In line with the general rules about recalling a witness, a child who has 
given pre-recorded evidence cannot be called to testify again at trial 
except with leave of the Court. Leave should only be granted where:

	 The party wishing to examine the child further has become aware of a 
matter, since the recording was made, that they could not with reasonable 
diligence have known at that time; or

	 It is otherwise in the interests of justice to give leave.

	Ensure that on the date of trial, arrangements have been made to have 
video equipment in place to view the recording of the child’s testimony, 
and that it has been tested in advance to ensure both audio and video are 
working properly. 

4.12 Controlling Improper Examination and Cross-
Examination

Judicial officers have an obligation to ensure that a trial is fair, including a 
duty to control questioning and ensure that witness testimony is adduced as 
effectively and fairly as possible. This requires that the manner, tone, language 
and duration of questioning be appropriate to the child witness’ developmental 
age and communication abilities. Judicial intervention to prevent inappropriate 
questioning is an important means by which the court can ensure that questioning 
is fair and understandable to child witnesses, particularly during cross-
examination. 

Cross-examination is generally seen by child witnesses as the hardest part of the 
court process as it is often conducted using complex language, leading questions 
and in a style which is confronting and intimidating. While it is important that a 
child’s evidence is properly tested, it is also important that over-zealous cross-
examination does not intimidate the witness into silence, lead to contradictions in 
their responses, or  produce emotional distress. The contest between lawyer and 
child is an inherently unequal one, and the right to full answer and defence does 
not mean that counsel should be given unfettered license to confuse or intimidate 
a vulnerable young witness. Research has shown that, far from ensuring that the 
truth is revealed, cross-examination of children often results in inaccuracies in 
children’s evidence through the use of language and questioning techniques that 
are designed to create inconsistencies and confusion.15

15  A Cossins, “Cross Examination in Child Sexual Assault Trials: Evidentiary Safeguard or an 
Oportunity to Confuse?”, (2009) 33 Melbourne University Law Review, 68; M Brennan, “ The 
Discourse of Denial: Cross Examining Child Victim Witnesses” (1995) 23 Journal of Pragmatics, 71: R 
Zajac, and H Hayne, I Don’t Think That’s What Really Happened: The Effect of Cross - Examination 
on the Accuracy of Children’s Reports”(2003) 9 Journal of Experimental Psychology, 187: R Zajac, 
J Gross, J and H Hayne, “Asked and Answered: Questioning Children in the Courtroom”, (2003) 10 
Psychiatry, Psychology and Law, 199. 

Good Practice Guidance on Pre-Recorded Evidence 
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Being directly cross-examined by the accused can be particularly distressing for 
children. If an accused does not have a lawyer, judicial officers should insist that 
a duty solicitor be appointed to represent the accused for the purposes of the 
cross-examination. If this is not feasible, then the accused should ask questions 
through the judicial officer and not address the child directly. This is necessary 
both to protect the child from undue distress, but also to ensure that the accused 
receives a fair trial and is able to test the child’s evidence.  

Judicial officers must ensure that the cross-examination of a child is conducted in 
such a way that there is an appropriate balance between the right of the accused 
to test the evidence and the right of the child to be treated with respect and 
dignity. The English Court of Appeal (Criminal Division) has issued a number of 
decisions on the issue,16 and has ruled that a trial judge is not only entitled, but 
also duty bound to control the cross-examination of child witnesses. Whilst the 
accused is entitled to challenge a child’s evidence, the traditional means of cross-
examination are not appropriate for children and defence counsel may have to 
forego many of the “contemporary” techniques that they generally employ. Cross-
examination should be conducted through short, simple questions which put the 
essential elements of the defendant’s case to the witness, without unnecessarily 
prolonging questioning or repeating issues already covered in chief.

R. v Dinc [2017] EWCA Crim 1206
There is nothing inherently unfair in restricting the scope, structure and nature 
of cross examination and or in requiring questions to be submitted in advance, 
in any case involving a child witness or a witness who suffers from a mental 
disability or disorder. The practice has been approved by this court on many 
occasions; it is the judge’s duty to control questioning of any witness and to 
ensure it is fair both to the witness and the defendant.

Far from prejudicing the defence, it is the experience of many trial judges 
that the practice ensures that defence advocates ask focussed and often more 
effective questions of a vulnerable child witness. 

R v Wills [2011] EWCA Crim 1938
The importance of the limitation on cross-examination in cases such as this is to 
protect the vulnerable witnesses and enable them to give the best evidence they 
can. We do not take the view that it follows that the type of cross-examination 
permitted means that the questions asked by counsel will be less effective in 
adducing the necessary evidence for the jury. Some of the most effective cross-
examination is conducted without long and complicated questions being posed 
in a leading or “tagged” manner ... Whilst there was a limitation on the ability 
of [defence counsel] to put inconsistent statements to the witnesses, as set out in 
R v B there are ways in which this limitation can be overcome. 

First, we consider that in cases where it is necessary and appropriate to have 
limitations on the way in which the advocate conducts cross-examination, there 
is a duty on the judge to ensure that those limitations are complied with. This is 
important to ensure that vulnerable witnesses are able to give the best evidence 
of which they are capable….

Thirdly, this case highlights that, for vulnerable witnesses, the traditional style 
of cross-examination where comment is made on inconsistencies during cross- 
examination must be replaced by a system where those inconsistencies can be 
drawn to the jury at or about the time when the evidence is being given and not, 
in long or complex cases, for that comment to have to await the closing speeches 
at the end of the trial. One solution would be for important inconsistencies to be 
pointed out, after the vulnerable witness has finished giving evidence, either by 
the advocate or by the judge, after the necessary discussion with the advocates. 
This was, we think, envisaged by what the Lord Chief Justice said in R v B.

R. v. B. [2010] EWCA Crim 4
“When the issue is whether the child is lying or mistaken in claiming that 
the defendant behaved indecently towards him or her, it should not be over-
problematic for the advocate to formulate short, simple questions which put the 
essential elements of the defendant’s case to the witness, and fully to ventilate 
before the jury the areas of evidence which bear on the child’s credibility. Aspects 
of evidence which undermine or are believed to undermine the child’s credibility 
must, of course, be revealed to the jury, but it is not necessarily appropriate 
for them to form the subject matter of detailed cross-examination of the child 
and the advocate may have to forego much of the kind of contemporary cross-
examination which consists of no more than comment on matters which will be 
before the jury in any event from different sources.  Notwithstanding some of the 
difficulties, when all is said and done, the witness whose cross-examination is 
in contemplation is a child, sometimes very young, and it should not take very 
lengthy cross-examination to demonstrate, when it is the case, that the child may 
indeed be fabricating, or fantasising, or imagining, or reciting a well-rehearsed 
untruthful script, learned by rote, or simply just suggestible, or contaminated 
by or in collusion with others to make false allegations, or making assertions in 
language which is beyond his or her level of comprehension, and therefore likely 
to be derived from another source. Comment on the evidence, including comment 
on evidence which may bear adversely on the credibility of the child, should be 
addressed after the child has finished giving evidence.”

In summarising the law on the court’s authority to restrict cross-examination of 
a child, the High Court in  Narayan v State [2018] FJHC 790; HAA014.2018 
(24 August 2018) emphasised that the practice of having a child witness repeat, 
in cross-examination, the account given in examination-in-chief to try to elicit 
inconsistencies is unfair to the witness and has little or no effect on credibility. 
Judicial officers are entitled to impose limits on cross-examination, and counsel 
who are properly prepared should be able to conduct a cross-examination that is 
focused and not unduly lengthy.

16   R.v. B. [2010] EWCA Crim 4; R v Wills [2011] EWCA Crim 1938; and R. v . J.P [2014] EWCA 
Crim 2064
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Narayan v State [2018] FJHC 790; HAA014.2018 (24 August 2018)
“From the above paragraphs the following key points can be deduced inter 
alia;

a. A judge should do his utmost to restrain unnecessary cross-
examination;

b. It is no part of a defence counsel’s duty to embark on lengthy cross-
examination on matters which are not really in issue;

c. Third parties should not be bandied about by defence counsel unless 
it is necessary;

d. Judges were entitled to impose time limits on cross-examination 
where it was repetitious and time was being wasted;

e. If the defendant (appearing in person) proved unable or unwilling to 
comply with the instructions, the judge should stop the questioning 
and take over; if the defendant sought by his dress, bearing, manner 
or questions to dominate, intimidate or humiliate the witness . . . the 
judge should order the erection of a screen as well as controlling the 
questioning. …

There is clear difference between questioning on a particular fact a witness 
alluded to in the examination in chief and requesting the witness to simply 
repeat his/her evidence. On the face of it, I could see two reasons a defence 
counsel would ask a prosecution witness to simply repeat his/her evidence. 
First, based on the anticipation that the witness would come out with facts 
different to the previous account given by him/her and the secondly, due to lack 
of proper preparation to cross-examine the witness…
All in all, as far as testing the credibility of a witness is concerned, getting 
that witness during cross-examination to repeat the account given by the 
witness during the examination in chief will have little or no effect on the 
credibility even if that witness fails to come out with the exact version the 
second time….
Employing this tactic would allow a counsel who had failed to properly prepare 
for cross-examination to take time with the witness and to simply pick points 
from what would come out from the witness’ mouth. Needless to say, such 
practice is unfair by the relevant witness as well as the accused the counsel 
is representing, in addition to the wasting of time and the resources of the 
court. Experience has shown that a counsel who is properly prepared and 
focused would rarely engage in lengthy cross-examination….
Given the above, I find that the Learned Magistrate had not erred by not 
allowing the defence counsel to have the complainant simply repeat her 
evidence given during examination in chief and by deciding to regard the 
answer of the complainant referred to in ground (c) as a denial. The Learned 
Magistrate had clearly acted within his powers when he restrained the counsel 
for the appellant in that regard.[emphasis added]

Good Practice Guidance for Appropriate 
Questioning of a Child

	Questions should be asked using simple language appropriate to the 
child’s age and level of development.

	Questions should be framed using short, simple sentences that convey 
only one main idea at a time. Unduly long and complicated questions, or 
unnecessarily repetitious questions should be prohibited. 

	Prohibit irrelevant questions that are designed to intimidate or upset the 
child. 

	Questions framed in a negative (e.g. “That is not a lie?”) should be 
avoided as these are more difficult for a child to understand. Even older 
children have difficulty with double and complex negatives (e.g. “It has 
been suggested to you that when you were raped you didn’t say no?” 
or “I put it to you that he at no time told you not to say anything to 
anyone”).

	Tag questions (e.g. “Vijay didn’t touch you, did he?”) are also 
linguistically too complex for children, and also risk that the child will 
agree because they find it difficult to disagree with an adult.  

	Questioning should be conducted with minimal use of leading or closed 
questions. Younger children are vulnerable to suggestive questioning as 
they may be reluctant to contradict an adult.

	Questioning should be conducted patiently and without interruption, 
allowing the child time to consider the question and provide the response. 
Counsel should not be permitted to ask questions rapidly so as to confuse 
the child.

	Questioning should be conducted in a chronological sequence which 
will reduce the risk of the child becoming confused.

	All questions should be expressed in a pleasant, clear tone of voice. 
Prohibit aggressive and intimidating approaches to cross-examination or 
attempts to intimidate the child by tone of voice, speech rate, emphasis, 
eye contact, physical gesture and facial expressions (for example, no 
threatening hand or finger movements, no shouting or raised voice, no 
badgering, mocking, condescending or sarcastic comments). 

	Cross-examination should be focused and not unduly lengthy, and should 
not consist of simply asking the child to repeat the account given during 
examination-in-chief.

	An unrepresented accused must not be permitted to cross-examine a child 
directly. Judicial officers should insist that a duty solicitor be appointed 
to represent the accused for the purposes of the cross-examination, or 
require that the accused ask questions through the judicial officer and not 
address the child directly.
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See Part A above for further discussion of stages of child development 
and appropriate phrasing of questions for children of different ages.

Examples of Appropriate Phrasing
                    Don’ts:                 Do:
	y Where do you reside? 	Where do you live?

	y What did he say? 	What did Samu say? 

	y Did someone make an allegation against him? 	Did someone 
complain about 
Vesi? 

	y Do you think he exaggerated? 	Do you think Ratu 
made some of it up? 

	y Was that not true? 	Is it true? 

	y I put it to you that you did not see Vijay do any 
of these things, did you? 

	Did you really see 
Vijay do [xxx]

	y You stayed at home that day, didn’t you? 	Did you stay at 
home that day? 

	y Did you ever tell your mum it was not you but it 
was Ratu who pulled your knickers down?  

	Did you pull your 
knickers down?

Who pulled your 
knickers down?

Did you tell 
someone that Ratu 
pulled your knickers 
down? 

	y Do you recall, you told the police officer that 
when you were in the bathroom, the accused 
touched your genitals, is that correct? Show me 
where he touched you.

	What happened in 
the bathroom with 
Daddy?

Show me on this 
drawing where 
Daddy touched you 
(using diagram to 
indicate)  

	y On the evening in question, before you went to 
the shop, and after you returned from school, 
you’re suggesting to this court that your  father 
hit you? 

	Did your father hit 
you that day? 

Was this before or 
after school? 

Was it before or 
after you went to the 
shop? 

KEY POINTS TO REMEMBER
	y Judicial officers are mandated by the Constitution (s.15(9)) to make special 

arrangements for child witnesses in criminal proceedings. The court’s 
duty to ensure a fair trial includes making reasonable adjustments where 
necessary to assist children to give their best evidence.

	y Judicial officers should be pro-active in using the special measures available 
for vulnerable witnesses under section 296 of the Criminal Procedure Act 
2009. 

	y Child witnesses can be considered as vulnerable witnesses without specific 
evidence being led that the child is likely to be unable to testify through 
fear, or would suffer emotional trauma from testifying in open court.

	y Whilst some measures (such as testifying via secure video link or pre-
recorded testimony) require special equipment, others can easily be used 
by all courts (e.g. dispensing with wigs and robes, closing the court to the 
public, allowing the child a support person, using a screen to block the 
child’s view of the accused).

	y Judicial officers should be pro-active in controlling the way children are 
questioned to ensure that all questions are framed in a way that is appropriate 
to the child’s age and level of development, and in a neutral tone.

	y In particular, Judicial officers are not only entitled, but also duty bound 
to control the cross-examination of child witnesses. Cross-examination 
should be conducted through short, simple questions which put the essential 
elements of the defendant’s case to the witness, without unnecessarily 
prolonging questioning or repeating issues already covered in chief.
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PART C: 

CHILDREN IN CONFLICT 
WITH THE LAW
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1. INTRODUCTION

Article 40 of the Convention on the Rights of the Child requires countries to 
establish special laws, procedures, authorities, and institutions specifically 
applicable to children in conflict with the law. This requires that there be a 
separate and distinct process for handling children accused of committing crimes, 
designed to ensure that children benefit from age-appropriate safeguards and are 
dealt with separately from adults at every stage of the proceedings.  In addition, 
the over-arching aim of the juvenile justice system should be to promote the 
child’s rehabilitation and reintegration, rather than just punishment.

Convention on the Rights of the Child
Art.40. States Parties recognize the right of every child alleged as, accused 
of, or recognized as having infringed the penal law to be treated in a manner 
consistent with the promotion of the child’s sense of dignity and worth, which 
reinforces the child’s respect for the human rights and fundamental freedoms 
of others and which takes into account the child’s age and the desirability of 
promoting the child’s reintegration and the child’s assuming a constructive role 
in society.

The Juveniles Act 1973 recognises the importance of having a separate and 
distinct juvenile justice system, and requires that juveniles under the age of 18 
who are alleged to have committed an offence be tried in accordance with the 
special procedures under the Act. In addition, the standard criminal concepts 
of “conviction” and “sentence” do not apply to juveniles (s. 20). Where there is 
any conflict between the special procedures outlined in the Juveniles Act and the 
Criminal Procedure Act 2009, the Juveniles Act prevails [Criminal Procedure 
Act, s.3(2)(b)].

2. ADOLESCENT DEVELOPMENT

Adolescence is a time of great change when children go through significant 
physical, cognitive, social and moral development.  Understanding children’s 
behaviour during this stage of development will help judicial officers better assess 
how to respond to their offending behaviour. International studies have identified 
a number of key characteristics of children during this phase of development. 11

17  Fagan, J. “Adolescents, Maturity and the Law: Why Science and Development Matter in Juvenile 
Justice,” The American Prospect, vol. 19, no. 9 (September 2005); Furby,L. & Beyth-Marom, R. 
“Risk Taking in Adolescence: A Decision-Making Perspective,” Developmental Review, vol. 12, 
no. 1, (March 1992), pp. 1-44; Cauffman, E. & Steinberg, L. “(Im)maturity of Judgment in Adolescence: 
Why Adolescence May be Less Culpable than Adults,” Behavioral Sciences and the Law, vol. 18, no. 
6, (December 2000), pp. 745, 747-749

Key Characteristics of Adolescents
 y Adolescents are dealing with significant hormonal changes and their 

emotions may be volatile. Dramatic fluctuations in hormones and emotions 
contribute to impulsive behaviour.

 y Risk-taking is very common in teenagers, particularly boys.  

 y Adolescents tend to think in the present. They either lack the capacity to 
think through the consequences of their actions, or they discount the future 
and focus more on the immediate risks and benefits of their actions.  

 y Adolescents tend to be very concerned about the perceptions of others. 
While young children seek approval mainly from their parents, adolescents 
seek approval from their peer group. This makes them more susceptible to 
peer pressure and bullying.

 y Adolescents are trying to become adults and assert their independence and 
sense of self. This often involves challenging their parents and authority 
figures and rebellious behaviour. This is a normal part of the process of 
growing up, and most children will outgrow this on their own. 

 y Because of their strong desire to belong and “fit in”, adolescents are also 
highly susceptible to stigmatisation. Adolescents who feel stigmatised, 
alienated or labelled as “delinquent” are more likely to engage in anti-
social behaviour.

Acting out and getting into trouble is a normal part of the process 
of growing up. Most children will commit some type of offence or 
anti-social behaviour in their teen years. The vast majority of them 
will outgrow this behaviour as they mature and become responsible 
young adults.

Recent advances in MRI technology have helped improve scientific understanding 
of why these characteristics are common amongst teenagers, and have provided 
better insight into how and when children reach full maturity: 

 y A person’s brain is not fully developed until they are in their early to mid-
20’s. During adolescents, children’s bodies develop rapidly but their brain 
lags behind, especially in the areas that allow teenagers to reason and think 
logically. 
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 y The frontal lobe or “command centre” (shown in blue in the diagram), is one 
of the last parts of the brain to fully develop. It controls decision-making, 
including long-term planning, risk assessment, impulse control, and other 
behaviours associated with criminal culpability. As the diagram shows, this 
part of the brain is not fully developed until adulthood.  Even as they become 
fully capable in other areas, teenagers cannot reason as well as adults because 
their frontal lobe is not fully developed.

 y In particular, the prefrontal cortex – responsible for cognitive processing, 
problem solving, anticipating consequences and emotional control – is far less 
developed in teenagers than in adults. 12 

The underdevelopment of the brain explains why children cannot reason as well 
as adults.  Because their brains are still immature and developing, teenagers have 
less capacity to make responsible and rational decisions, use reasoned judgement, 
evaluate risks, and balance their emotions. 

How individual children develop is also influenced to a large extent by their 
environment. Children learn what is right and wrong by observing those around 
them. Some children have good support networks and have grown up around 
positive role models. Others have grown up in difficult circumstances and have 
more limited choices available to them. Children who do not have families that 
provide nurturing, love and a sense of belonging may have difficulty developing 
feelings of competence, understanding right and wrong, and taking responsibility 
for one’s actions.  Children who are neglected, abused, and belittled, or whose 
families are marred by conflict may never develop these competencies. This can 
contribute to the development of anti-social behaviour.

MRI research has also provided new insight into how a child’s early experiences 
affect brain development. Difficulties early in a child’s life – such as abuse, 
neglect or a chaotic and frightening home life – can alter brain functioning.  
This includes changes to the structure and chemical activity of the brain (e.g., 
decreased size or connectivity in some parts of the brain) and in the emotional 
and behavioural functioning of the child (e.g. over-sensitivity to stressful 
situations). These structural and chemical changes to the brain can have long-

18  Shepherd, R., “The Relevance of Brain Research to Juvenile Defense,” Criminal Justice Magazine, 
vol. 19, no. 4 (Winter 2005); Spano, S. “Adolescent Brain Development,” Youth Studies Australia, vol. 
22, no. 1, March 2003; National Institute of Mental Health: Imaging Study Shows Brain Maturing; 
Jensen, F. & Nutt, A. (2015). The teenage brain: A neuroscientist’s survival guide to raising adolescents 
and young adults. New York, NY: Harpers Collins.

The scientific research reinforces the growing global recognition 
that children under the age of 18 lack the ability to take on full 
adult responsibilities in society. Children cannot be held to 
the same standards of behaviour as adults because their brains 
aren’t developed enough to make good decisions, to assess the 
consequences of their actions, and to restrain impulses in the same 
way that an adult can.

term consequences for the child’s emotional, cognitive and social development.13

Adolescent behaviour may also be influenced by learning disabilities and 
emotional and behavioural disorders. Globally, children with developmental 
disabilities tend to be overrepresented in the juvenile justice system. Reacting to 
a child’s outward behaviour without understanding the underlying disability or 
impairment will not achieve long-term positive outcomes for either the child or 
the community in which s/he lives.

3. AGE AND CRIMINAL RESPONSIBILITY

Although the Constitution (s.163(1)) defines a “child” as a person under 
the age of 18, the Juveniles Act (s.2) distinguishes between two different 
categories of children:

A “child” is a person who has not attained the age of 14 years; 

A “young person” is a person aged 14 years to under 18 years. 

The Act further uses the term “juvenile” to refer to any person under the 
age of 18.

KEY POINTS TO REMEMBER
	y The CRC and Juveniles Act emphasise the importance of having a 

separate and distinct approach for dealing with children who commit 
offences.

	y Whilst children may be liable for their actions, they are not held to the 
same standards as an adult. 

	y Children’s brains are still in the process of developing, and they lack 
the capacity of adults to fully understanding the consequences of their 
actions and make reasoned decisions. 

	y In assessing an adolescent’s behaviour, it is important not to judge 
them by the standards of an adult, but to give due consideration to the 
characteristics of adolescence.

	y Adolescence is a time when children make mistakes and learn from them, 
and challenging authority is a normal part of the process of growing up.  
Most children will mature out of this behaviour on their own, without 
any special support or intervention.

 19  Understanding the Effects of maltreatment on Brain Development, Children’s Bureau, Issue 
Brief, 2015
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For purposes of criminal liability, there are three different age categories to 
consider:

Children under of 10 Not criminally responsible for 
their actions and fully immune 
from prosecution [Crimes Act 
2009, s.26]

Children 10 to under 14 Only criminally responsible 
for an offence if the Court is 
satisfied that the child knows 
that his or her conduct is 
wrong [Crimes Act 2009, s. 27, 
Juveniles Act, s.29(2)]. If held 
to be criminally responsible, 
must be tried in accordance 
with the Juveniles Act.

Young persons 14 to under 18 Criminally responsible for their 
actions, but are arrested and 
tried in accordance with the 
special provisions under the 
Juveniles Act.

 
A juvenile’s age, for the purpose of determining criminal liability and jurisdiction 
of the Juvenile Court, is determined on the date the alleged offence was 
committed, not when the juvenile was first charged or appeared before the court.

Whenever a juvenile between the ages of 10 and 14 comes before the court, 
the court must also make a determination as to whether the child has sufficient 
understanding of the nature and consequence of his or her conduct to be held 
criminally liable. The question of whether a child knows that his or her conduct is 
wrong is one of fact, and the burden of proving this is on the prosecution [Crimes 
Act 2009, s. 27(2)]. Deciding whether a child has sufficient understanding to be 
held criminally liable requires an individualised assessment and is determined 
based on the child’s level of maturity, rather than just the nature and consequences 
of his/her actions.

	y The evidence relied upon by the prosecution must be strong and clear 
beyond all doubt or contradiction;

	y The evidence to prove the child’s sufficient understanding, as defined 
above, must not be the mere proof of doing the act charged, however, 
horrifying or obviously wrong the act may be; and 

	y The older the child the easier it will be for the prosecution to prove 
sufficient understanding.

The decision as to whether a child is mature enough to be held criminally 
responsible is an added element of the offence and is generally decided based on a 
full assessment of the prosecution’s case. If the prosecution fails to call evidence 
to rebut the presumption there is no case for the juvenile to answer.  If, at the 
conclusion of the prosecution case there is evidence that could satisfy the court, 
the trial should proceed. Ultimately, it is for the judicial officer and assessors 
to determine at the end of the case whether this element has been established 
beyond a reasonable doubt.

In rebutting the presumption under section 27 of the  Crimes Act 2009, the 
prosecution cannot simply rely on proof that the child committed the act itself. 
The prosecution must adduce additional evidence to satisfy the court beyond a 
reasonable doubt that the child’s development is such that he or she knew that it 
was morally wrong to engage in the conduct [C (A Minor) v Director of Public 
Prosecutions (House of Lords); RP v The Queen [2016] HCA 53 (High Court of 
Australia)]. This might include, for example: 14 

	y A statement or admission made by the child  acknowledging that s/he 
understood the seriousness of the behaviour [RH v DPP [2013] NSWSC 
520 ].

	y Circumstances surrounding the offence, such as evidence of careful planning 
of the crime, or particularly sophisticated methods of carrying out the act [R. 
v. Sheldon [1996] 2 Cr App R 50.]

	y Actions of the child before or after the offence showing consciousness of 
wrongdoing, such as running from the police, hiding evidence, or threatening 
the victim to keep silent. However, running away or trying to avoid getting 
caught will carry little weight if it is consistent with the child thinking that 
the act is merely naughty, rather than “seriously wrong” [BP v R; SW v R 
[2006] NSWCCA 172].

	y Evidence from a teacher or other person about the child’s education and the 
environment in which the child was raised [R v JA [2007] ACTSC 51]. 

	y Expert evidence from a social worker or psychologist about the child’s level 
of development and understanding. However, to be useful and probative, any 
expert report must have been prepared close to the date of the offence, since 
the child may have matured significantly in the interim [R v LMW [1999] 
NSWSC 1342].

20  For further discussion, see: Crofts, Thomas, “Prosecuting Child Offenders: Factors Relevant to 
Rebutting the Presumption of Doli Incapax” [2018] SydLawRw 13; (2018) 40(3) Sydney Law Review 
339.

In C (A Minor) v Director of Public Prosecutions [1996] AC 1, the House 
of Lords established the following test for determining whether a child has 
sufficient maturity to be held criminally responsible: 

	y The prosecution must rebut the presumption of incapacity as an element of 
the prosecution case. In other words, the lack of sufficient understanding is 
not a defence; it is an element of the prosecution’s case, and the prosecutor 
must prove that the child has sufficient understanding to be criminally 
liable;

	y The child knew the act was seriously wrong or morally wrong as opposed 
to naughty or mischievous;
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Good Practice Guidance for Separating 
Adult and Juvenile Matters

	If there is no full-time Juvenile Court, magistrates should hear Juvenile Court 
cases separately by:

	 Setting aside a particular day (or days) of the week to hear Juvenile Court 
matters; or 

	 Scheduling all juvenile matters at a separate time of the day, for example 
by taking up Juvenile Court matters first thing in the morning, or at the 
end of the day. 

The presumption of doli incapax in each case will depend on the intellectual 
and moral development of the individual child, since children do not mature 
uniformly.  [RP v The Queen [2016] HCA 53. 

4. THE JUVENILE COURT 

4.1 Jurisdiction and Sitting of the Juvenile Court

The Juveniles Act gives the Juvenile Court jurisdiction to hear and determine all 
offences committed by a juvenile, other than:

 y Juveniles charged with murder or attempted murder (s. 21); and

 y Juvenile who are jointly charged with an adult, or where an adult 
is charged with aiding, abetting, causing, procuring, allowing or 
permitting that offence(s.22(1)(a),(b)).

However, this does not restrict the power of any magistrate to entertain an 
application for bail or for a remand (Juveniles Act, s. 22 (2)).  The court also held 
in State v Vualiku [2018] FJHC 615; HAC063.2018 (20 July 2018) that the High 
Court continues to have jurisdiction to try juveniles charged with indicatable 
offences, applying the special measures provided by the Juveniles Act.

The Juveniles Act also requires that the courts take steps to ensure that Juvenile 
Court cases are heard separately from adult criminal matters. The Juvenile Court 
must, if practicable, sit in a different building or room, or on a different day or 
time of day, than other courts (s.17(2)). This is important both to prevent children 
from coming into contact with adult offenders, and also to maintain a different 
“atmosphere” for Juvenile Court proceedings.

Where a juvenile is co-accused with an adult(s), the general practice is to file 
separate charges and hear the juvenile case separately from the adult(s). It is 
generally in the best interest of the child to be tried separately in the Juvenile 
Court.  However, there may be instances where it is in the interests of justice to 
try the juvenile and adult co-accused together (for example, in cases involving a 
sexual offence against a child where it would cause distress to the child to have 
to testify twice).

4.2 Case Management 

The principal aim of the juvenile justice system is to prevent children from re-
offending. This key objective is more likely to be achieved if cases are dealt with 
swiftly and efficiently, so that every juvenile accused of breaking the law has the 
matter concluded without delay. Frequent court appearances disrupt the child’s 
schooling, add stress and inconvenience to his/her parents, and contribute to the 
child’s sense of stigmatisation, which in turn increases the risk of re-offending. 
Reducing delays is also important so that juveniles learn that any order imposed 
is a direct consequence of their offending behaviour. The longer the gap between 
the offending behaviour and the imposition of consequences, the less likely it is 
that the court’s ruling will have a positive, educative impact on the juvenile.

Judicial officers must play a proactive role to ensure that juvenile cases are 
managed robustly and dealt with promptly. Starting from the juvenile’s first call 
date, magistrates should ensure that any accused under the age of 18 is properly 
identified as a Juvenile Court matter and assigned an orange folder. Thereafter, 
the court must proactively manage court dates and adjournments to minimise the 
number of times juveniles have to come to court, and to ensure that delays are 
kept to a minimum.  

Where appropriate, the magistrate should inquire about the prospect of early 
resolution of reconcilable offences in accordance with section 154 of the Criminal 
Procedure Act 2009, and give appropriate directions to the investigating officer 
to follow-up with the juvenile, parents and victim and advise the court of the 
outcome. [add types of offences]

Good Practice Guidance for Juvenile Court Case Management
	On first call date, if an accused appears to be under the age of 18, inquire 

about his/her age so that the case gets properly assigned as a Juvenile 
Court case and given an orange file.

	Ensure that the police have filed a copy of the juvenile’s birth certificate, 
and if not make appropriate directions.

	If the juvenile is not represented by counsel, explain in simple language 
his/her right to counsel and the availability of legal aid.

	The frequency of Juvenile Court sittings should be regularly reviewed to 
address any backlogs or delays.

	It is generally in the best interest of the juvenile to be tried separately from 
adult co-accused, however there may be instances where the interests of 
justice require joinder.

	Where a juvenile is tried together with adult co-accused, the court must ensure 
that juvenile benefits from the special measures under the Juveniles Act.

	When sentencing a juvenile in a case where there are adult co-accused being 
tried separately, judicial officers should inquire about the adult case to ensure 
they have a full picture of the juvenile’s role in the offence, who was the 
leader / instigator, and whether the juveniles was influenced by the adults. 
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	If the juvenile’s parent or guardian is not in court, inquiry about their 
whereabouts and give appropriate directions to ensure they attend on the 
next court date.

	Confirm that the police have notified the probation officer. 

	Give priority to juvenile cases in scheduling. 

	Schedule all juvenile cases to a separate day of the week, or on a separate 
time of the day (e.g. take up Juvenile Court matters first thing in the 
morning, or at the end of the day) so that they are heard separately from 
adult cases.

	Minimise the amount of time juveniles have to spend waiting at court, and 
the number of times a juvenile has to appear in court: 

 x Excuse the juvenile from attending mention dates, especially if s/
he is in school, and permit counsel and/or a parent to appear on the 
child’s behalf;

 x Where feasible, if a juvenile has multiple outstanding charges they 
should all be scheduled for appearance on the same day. 

	Where appropriate, pro-actively encourage early resolution of offences 
that are reconcilable under s. 154 of the Criminal Procedure Act 2009, by 
instructing the investigating officer to discuss settlement with the parties 
and inform the court of the outcome. If reconciliation is agreed, the officer 
should record a statement from the complainant so they do not have to 
come to court.

	Where feasible, schedule trials to minimise disruptions in the child’s 
schooling or exam periods (e.g. during school holidays). 

	Instruct the court clerk to give the juvenile and his/her parents a written 
note with the date for the next court appearance, as juveniles are unlikely 
to remember a date given verbally.

	In deciding whether to grant an adjournment, and for how long, consider 
the potential impact of the delay on the juvenile’s well-being. Where a 
juvenile is on remand, adjournments should be granted only in exceptional 
cases.

	Any adjournment granted should be for the shortest period necessary.

Good Practice Guidance for Juvenile Court Case Management
5. BAIL AND REMAND

It is now widely recognised that detaining juveniles during the pre-trial stage 
can have significant negative consequences, including disruption of education 
or employment, separation from family, and exposure to physical abuse and 
“criminal contamination” from other detainees. International studies have shown 
that children who have been subjected to remand are at a significantly higher risk 
of re-offending than those who are released pending their trial.15 Over-reliance 
on remand is not only harmful to the juvenile, but also costly to the State and 
contrary to long-term public safety since it increases rates of recidivism.

The Convention on the Rights of the Child requires that detention of a child 
be used only as a measure of last resort and for the shortest appropriate period 
of time (Art.37(b)). This principle has been enshrined in the Constitution and 
reinforced by the Bail Act 2002 and the Juveniles Act, both of which contain 
special considerations for granting bail to juveniles:

Constitution

s.41(1) Every child has the right—
(e) not to be detained, except as a measure of last resort, and when 
detained, to be held— 

(i)  only for such period of time as is necessary; and 
(ii)  separate from adults, and in conditions that take account of the 
child’s sex and age. 

Bail Act 2002

s.3(5) Bail must be granted to an accused person under the age of 18 years, 
unless- 
        (a) the person has a previous criminal conviction; 

(b) the person has previously breached a bail undertaking or bail         
condition;   or 
      (c) the offence in question is a serious one [defined as an offence punishable         
by 5 years imprisonment or more]. 

The Juveniles Act also creates a presumption in favour of releasing juveniles on 
police bail unless: the juvenile is charged with murder or other grave crime; it is 
necessary in the interests of the juvenile to remove him from association with any 
undesirable person; or if the police officer has reason to believe that the release 
of the juvenile would defeat the ends of justice (s.4). 

21  Holman, B. and Ziedenberg, J. (2006) “The Dangers of Detention: The Impact of Incarcerating 
Youth in Detention and other Secure Facilities” Washington: Justice Policy Institute; Margo, J and 
Stevens, A. (2008) “Make Me a Criminal: Preventing Youth Crime,” London: Institute for Public 
Policy Research.
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Juveniles who are not released on police bail must be brought forthwith before the 
court for a determination of bail. Having regard to the principle of detention as a 
last resort, the courts must give careful consideration to all other options before 
deciding to remand a juvenile in custody. This means giving full consideration 
not just to the seriousness of the alleged offence, but also the background and 
circumstances of the juvenile. Given the significant disruption it causes to the 
juvenile’s family life and schooling, and the potential for abuse and criminal 
contamination, juveniles should generally be remanded only where there are 
reasonable grounds to believe that they will constitute a risk to the public or will 
abscond. 

Factors to Consider in Deciding on Bail
In addition to general provisions for bail determination under the Bail Act, 
when dealing with juvenile cases the court should also take into account the 
following:

	y Bail must be granted to a juvenile unless they have a previous criminal 
conviction, have previously breached a bail undertaking or bail condition, 
or the alleged offence is a serious one (punishable by 5 years imprisonment 
or more). 

	y Pursuant to the Constitution (s.41), juveniles may only be detained as a last 
resort, and as such judicial officers should consider all other options before 
remanding the juvenile in custody; 

	y The best interest of the juvenile must be a primary consideration 
[Constitution s. 41(2)]. This includes consideration of:

 y The importance of preserving and strengthening the juvenile’s 
relationship with his or her family or carers; 

 y The desirability of not disrupting the child’s education, training or 
employment;

 y The need to minimise stigma to the juvenile resulting from being 
remanded in custody; 

 y The likelihood that the juvenile would receive a custodial order if s/he 
is found guilty of the offence charged; 

 y The increased risk of re-offending if the child is remanded in custody; 
and

 y The need to ensure that the conditions of bail are no more onerous 
than are necessary.

The principle of detention as a last resort also means that judicial officers 
must first consider all available options for supervision of the juvenile in the 
community, including whether release with conditions (as to where and with 
whom the juvenile will live, curfew, etc.) would be sufficient. 

If a juvenile is not released on bail, then the Juveniles Act states that the court 
should commit the juvenile to a “place of safety”, i.e. a boys or girls home. 
Children under 14 cannot be remanded to prison, and young persons between 
the ages of 14 and under 18 may only be remanded to prison if the court certifies 
that s/he is  “of so unruly or depraved a character that he is not a fit person to be 
detained in a place of safety” (s.6(1)). 

The court is also Constitutionally mandated to ensure that the proceedings are 
completed as quickly as possible so that detention is “only for such period of time 
as is necessary” [Constitution, s. 41(d)].

6. PLEA AND TRIAL

Having to appear in court can be a frightening experience for anyone, especially a 
juvenile. The standard criminal court environment and procedures have generally 
been designed for adult defendants, and the formality and intimidation of typical 
court hearing is intended to reinforce the seriousness of the proceedings and the 

Good Practice Guidance when Releasing a Juvenile on Bail

	Ask the juvenile’s parent(s) what conditions would help them to manage 
the juvenile’s behaviour and keep him/her out of trouble. 

	Ask about other authority figures in the family who would be able to assist 
in managing the juvenile’s behaviour, particularly if the child is from 
a single parent household, and consider options for where the juvenile 
could live (e.g. with a grandparent, uncle, etc.) to keep the juvenile away 
from the influence of negative peers.

	Ensure that any conditions imposed are realistic and not too onerous. 
Common options used for juveniles are: 

	 Abide by a curfew;

	 Return to school or enrol in a training course;

	 Not associate with a co-accused or specific peers known to be a 
negative influence on the juvenile;

	 Not to go to certain places where young people are known to hang 
out and get into trouble;

	 Live with a parent or other specified person and abide by the rules 
of the household.

	It is generally advisable not to require juveniles to report to the police 
station as a condition of bail as this risks exposing them to other criminals.

	Explain the bail conditions to the juvenile in simple language, and warn 
the juvenile of the consequences if s/he breaches any of the conditions or 
fails to come back for a court date.
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authority of the court.  For juveniles, however, the formal setting and use of harsh 
or complicated language prohibits them from being able to participate effectively 
in the proceedings, and also contributes to their sense of stigma.

For juveniles to be able to participate effectively in court proceedings, the ordinary 
trial process must be adapted to create an atmosphere of understanding, and to take 
into account the child’s age, maturity, development (intellectual and emotional) 
and disability (if any). Creating an atmosphere of understanding requires more than 
just a separate, designated courtroom. Equally important is how magistrates, court 
clerks, prosecutors and lawyers interact with the child, and the overall language, 
tone and environment in which the proceedings are conducted. 

There are a number of simple strategies that judicial officers can use to adopt 
court proceedings and facilitate juveniles’ active participation:

7.1 Closed Court

Closed court proceedings serve the dual purpose of reducing the intimidation 
of appearing in open court, and also protecting juveniles’ privacy, thereby 
preventing stigmatisation. 

The Juveniles Act requires that Juvenile Court proceedings be conducted in 
camera, and states that no persons may be present except members and officers 
of the court, parties, and other persons authorised by the court (s.17(2)). The 
Constitution (s.15(5) further gives all judicial officers broad discretion to 
conduct closed court proceedings when the interests of justice so require, and 
specifically provides for exclusion of everyone other than the parties and their 
legal representatives where necessary for the welfare of children (s. 15(5)(b)).

7.2 Modifications to the Courtroom Layout

Juvenile Court should generally be held in less formal surroundings than adult 
courts. Magistrates are encouraged to re-arrange seating in the courtroom 
to minimise intimidation, to create a more conducive environment for the 
participation of juveniles and their parents, and to allow the magistrate to interact 
directly with the juvenile. 

Good Practice Guidance for Modifying the Courtroom Layout

	Have everyone sit at the same level, for example around the counsel table.

	Do not place juveniles in the dock and instruct that they not be brought to 
court in handcuffs or restraints.

	Allow juveniles to have their parent, guardian and/or lawyer sitting next to 
them.

	Allow everyone (including the juvenile) to remain seated when asking 
questions.

7.3 Attendance of Parent / Guardian

The Juveniles Act (s.7) requires that children be accompanied by a parent or 
guardian at all stages of the proceedings, provided the parents live within a 
reasonable distance. The Court can dispense with the parent’s attendance if it 
would be unreasonable to require them to attend or they cannot be found. The 
Court can also compel parents to come to court, and impose a fine on those who 
fail, without reasonable excuse, to do so. 

It is essential that parents, guardians or carers attend court with their children. 
This is to provide support and accompaniment for the juvenile, and also to 
encourage parents/guardians to take responsibility for their child’s behaviour. 
Not only can parents provide essential information about the juvenile, but some 
orders cannot be applied without giving them an opportunity to be heard (e.g. 
making them responsible for fines). Judicial officers should also be mindful that 
both parents are equally responsible for their child, and it is generally advisable 
that they both attend court. However, care must be taken to deciding whether to 
compel both parents to attend, as there may be cases where it is not in the best 
interest of the child to have both parents present due to tensions or anger within 
the family over the child’s behaviour.

There may be occasions when an adjournment is the best course of action to 
ensure that the parent or guardian attends. However, judicial officers will also 
need to balance the importance of parents’ attendance with the need to deal 
with juvenile cases efficiently and without undue delay. There may be cases, 
for example, where parents deliberately evade service or refuse to attend, and 
delaying proceedings any further would not be in the best interest of the juvenile. 
This is of particular concern where the juvenile is remanded in custody. If there 
are difficulties in locating the parents or they cannot attend court, judicial 
officers should as the legal aid lawyer to identify a family member or other 
responsible adult. 

7.4 Reducing Formality of the Proceedings

In order to ensure a fair trial for a juvenile defendant, it is essential that the 
juvenile is able to adequately comprehend proceedings and participate in them. 
Court proceedings can have a much stronger educative and rehabilitative impact 
if the juvenile and his/her parents or guardian are able to fully understand and 
participate in the proceedings. For this reason, Juvenile Court proceedings are 
generally conducted with less formality, and in a manner which encourages 
dialogue. A key difference between juvenile and adult courts is that the magistrates 

	Where feasible, hear juvenile cases in chambers, rather than in open court.

	Instruct that juveniles who are on remand be kept separate from adult 
detainees. If a separate cell is not available, juveniles should be kept out 
of the cells, but under supervision. 
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often speak directly to the juvenile and their parent/guardian, particularly on the 
issue of sentencing. This is because active participation in the court process has 
been shown to help juveniles to understand and accept the final decision made, 
and to take responsibility for their actions.

Despite the pressures of a busy court docket, it is essential for magistrates to take 
extra time with juvenile cases and resist the pressure to deal with matters in a rote 
or rushed manner. Judicial officers set the tone in court and can help reduce the 
formality of proceedings by providing simple explanations of what is happening; 
monitoring the juvenile’s understanding and responses; asking questions to draw 
out further information; controlling the tone of cross-examination; ensuring legal 
jargon is kept to a minimum; and modelling a juvenile-sensitive approach. 

Good Practice Guidance for Reducing Formality 
	Begin by introducing yourself to the juvenile, and have both the juvenile 

and his/her parents introduce themselves.

	Use simple and direct language, appropriate to the child’s age and level of 
development [see Part A for further discussion].

	Address the juvenile in a neutral and understanding manner. 

	Be firm but not stern. Contrary to popular belief, being “tough” on 
juveniles and addressing them in an angry or disapproving tone is not 
effective as it hinders their participation and affects their perceived 
fairness of the trial. 

	Refer to juveniles by their first name, not as “the accused” or “juvenile.”

	Speak directly to the juvenile, even if an interpreter is being used (e.g. 
“Samu, why were you late to court this morning”, not “Ask him why he 
was late”).

	Allow the child to remain seated when addressing the court.

	At each appearance, provide a brief explanation, in simple language, 
of any rulings or decisions made and what is expected next from the 
juvenile, e.g. “The prosecutor needs more time to prepare the case, so 
you are finished for today. But you need to come back to this courtroom 
at 10:00 am on 22 June. Do you understand?”

	Avoid legal jargon as much as possible, and explain terms such as bail, 
surety, adjournment, plea, etc. as they are mentioned. 

	The court is required to “explain the substance of the alleged offence” to 
the juvenile [Juveniles Act, s. 21(2)] before taking a plea. This requires 
more than simply having the court clerk read out the formal charges.  
Explain, in simple language, what the juvenile is alleged to have done 
and check to ensure that the juvenile fully understands, e.g. “What that 
means, Vesi, is that you are accused of stealing a car from Mr. Kumar on 
Saturday, 5 May. Do you understand?”

7. METHODS OF DEALING WITH JUVENILES FOUND 
GUILTY

Sentencing is one of the key areas where the approach to juveniles should 
be different from that of adult offenders.  While juveniles must be held 
accountable for their actions, they cannot be held to the same standards as 
an adult, and the primary objective of any order imposed on the court is to 
support the child’s rehabilitation and help him/her to become a productive 
citizen, capable of making a positive contribution to society. The Convention 
on the Rights of the Child emphasises the primacy of rehabilitation and 
reintegration, and constructive responses to juvenile offending that help 
children to become responsible citizens.

KEY POINTS TO REMEMBER
	y Cases before the Juvenile Court should be scheduled separately from 

adult matters and proceedings must be closed to the public.

	y Juvenile cases should be given priority and magistrates should manage 
cases carefully to minimise delays. 

	y Magistrates should be proactive in encouraging early resolution of 
reconcilable cases, where appropriate instructing the investigating officer 
to discuss settlement with the parties and inform the court of the outcome.

	y Juveniles have the right to the assistance of their parent/guardian and a 
defence lawyer. 

	y The Court’s educative function is best served when juveniles are made 
to feel at ease and encouraged to actively participate in the proceedings.

	y Magistrates and judges should take steps to reduce the formal and 
adversarial nature of the proceedings, and to ensure that the juvenile is 
provided with simple explanations in language appropriate to his/her age 
and level of development.

	At the start of any trial, explain the procedures to be followed, including 
the order of evidence and submissions. 

	Tell the juvenile that they can ask questions if they are unsure or confused. 

	Ask questions to elicit more detail / help the juvenile convey his/her point.

	Be patient and allow the child time to express him/herself.

	At the end of the proceedings, explain your decisions, the reasons for it, 
and any order made in simple language that the juvenile can understand. 
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8.1 Principles for Dealing with Juvenile Offenders

All juveniles who have been found guilty of an offence must be dealt with 
in accordance with Part V of the Juveniles Act, which outlines methods 
for dealing with juvenile offenders. It is generally accepted that juveniles’ 
young age and immaturity is a mitigating factor, and that juveniles should 
be dealt with less seriously than adults for the following reasons:

	y Because of their cognitive, emotional and psychological immaturity, 
juveniles have lesser culpability for their actions than an adult. 

	y Offending by a juvenile is frequently a phase that they will outgrow.

	y Because they are still in the process of developing, juveniles are generally 
more  receptive to changing their behaviour and more easily amenable to 
rehabilitation. In most cases, a juvenile is likely to benefit from being given 
a greater opportunity to learn from their mistakes. 

	y A criminal conviction in the early stages of a person’s life may have a 
disproportionate impact on their ability to finish school, to gain employment, 
and to become a contributing member of society. 

	y The impact of punishment is felt more heavily by juveniles in the sense that 
any order will seem to be far longer in comparison with their relative age 
compared with adult offenders. 

	y Non-custodial orders are generally more conducive than detention in 
facilitating juveniles’ rehabilitation and community reintegration.

State v NT [2003] FJHC 339, HAC001.2003S (31 July 2003)

“In the sentencing of juveniles, the courts must give consideration to the fact that 
persons under the age of 17 are immature and do not have the same intellectual 
and moral understanding as an adult. Further the effect of imprisonment on a 
young offender can be far more serious than on an adult, because he/she is still 
developing that moral and intellectual understanding. Finally, a juvenile has 
better prospects of rehabilitation than an adult and long terms of imprisonment 
should therefore be avoided.

These considerations however need to be balanced against society’s interests, 
and the need to hold offenders accountable for what they do. The more serious 
the offence, the more important society’s interests become. In this case I find 
that society’s concerns could equally be reflected in a period of detention short 
of an order for detention for life.” 

Convention on the Rights of the Child

Art.40(1) States Parties recognize the right of every child alleged as, 
accused of, or recognized as having infringed the penal law to be treated 
in a manner consistent with the promotion of the child’s sense of dignity 
and worth, which reinforces the child’s respect for the human rights 
and fundamental freedoms of others and which takes into account the 
child’s age and the desirability of promoting the child’s reintegration 
and the child’s assuming a constructive role in society.

State v Vualiku [2018] FJHC 615, HAC063.2018 (20 July 2018)

Consistent with the objectives of the Convention on the Rights of the Child 
and the United Nations Standard Minimum Rules for the Administration of 
Juvenile Justice (‘The Beijing Rules’), the Juveniles Act provides for special 
measures to deal with juveniles within the criminal justice system. It is now 
well recognized that children who are accused of committing offences are not 
be treated in the same manner as the adults in the criminal justice system.

This need for a separate and distinct approach to juvenile offending has 
been reflected in the Juveniles Act, which:

	y Prohibits use of the terms “conviction” and “sentence” in relation to 
juveniles (s.20);

	y Emphasises consideration of the juvenile’s welfare and making 
provision for his/her education and training (s.19);

	y Provides for a range of “methods of dealing with juvenile offenders” 
(s.32); and 

	y Includes restrictions on use of imprisonment (s. 30 and 31).

 Juveniles Act 1973

s.19. Every court in dealing with a juvenile who is brought before it 
shall have regard to his welfare and shall, if it thinks fit, take steps 
for removing him from undesirable surroundings and for securing that 
proper provision be made for his maintenance, education and training.

Both the Criminal Procedure Act (s.3(2)(b)) and the Sentencing and 
Penalties Act 2009 (s. 3(2)) include provisions making it clear that, in cases 
involving juvenile offenders, the Juveniles Act takes precedence. 
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State v. K.R.A.K [2013] FJHC 339, HAC73.2013 (17 July 2013)

Whilst bearing in mind that the only purposes for which sentencing may be 
imposed are, to punish offenders to an extent and a manner which is just in all 
the circumstances, to protect the community from offenders, to deter offenders 
or other persons from committing offences of the same or similar nature, to 
establish conditions so that rehabilitation of offenders may be promoted or 
facilitated, signify that the court and the community denounce the commission 
of such offences or any combination of these purposes as stated in Section 4(1) 
of the Sentencing and Penalties Decree 2009, a different approach warrants 
in this particular scenario as the offender is a juvenile and in particular, a 
child. 

Generally, when a juvenile is the subject of sentencing, the sentencing court 
should be mindful that while the juveniles bear the responsibility of their own 
actions or offences committed, they are in need of guidance, assistance and 
protection because of their state of dependency, vulnerability and immaturity. 
Therefore, it is prudent at least whenever possible, to allow the juvenile to 
remain within their family circle and the native environment and continue their 
education without any interruption. The sentence should not be an obstacle for 
the juvenile to mingle with the society and give life to a new character who is 
ready to play his role in the society, leaving all the debris aside. 

When dealing with juveniles, strict adherence to guideline judgements and 
sentencing tariffs must give way to a consideration of the juvenile’s youth. 

Tamanivalu v State [2004] FJCA 38, AAU0035.2003S (16 July 2004)

… from the starting point, appears insufficient to give due recognition to what 
undoubtedly is the strongest mitigating aspect, namely the appellant’s youth. 

We accept that in some sense the Judge had already taken that factor into 
account. She had decided against imposing life imprisonment or detention, 
or imprisonment for any term. We do not detect however that the starting 
point of 15 years contained any discount for youth. This is apparent from the 
Judge’s discussion of the English Practice Direction, followed by a reference 
to 12 years as corresponding to the highest end of the manslaughter tariff in 
this country, clearly meaning the adult tariff. In taking 15 years, the Judge 
was translating so-called life imprisonment to a finite term of years, but still 
treating the offence as if committed by an adult. 

Because of its unique features and the absence of any guiding precedents, 
whether in this Court or at first instance, this was a most difficult sentencing 
exercise, and we pay tribute to the Judge for the care she took with it. We 
interfere with more than the usual reluctance. But for the reasons given, we are 
persuaded that there was an error of principle in the way the sentencer took the 
youth factor into account. 

In addition to the factors outlined in the Sentencing and Penalties Act, 
dealing with juveniles requires consideration to the following additional 
principles:

a) Best Interest of the juvenile

In deciding what order to impose on a juvenile, the most fundamental consideration 
for the court to always keep in mind is the best interest of the juvenile. Judicial 
officers are mandated by the Constitution to ensure that the best interests of a child 
are the primary consideration in every matter concerning the child (s.41(2)). This 
requires the court to look beyond just the crime committed by the juvenile, and 
to consider what is most appropriate for each juvenile, having regard to his/her 
individual background, circumstances, and needs, including any special needs 
with respect to gender or disability. Whilst consideration must be given to the 
interests of society and public safety, this must be balanced against the interest of 
safeguarding the well-being and the future of the juvenile.

b) Primary aim is rehabilitation, not punishment 

Article 40 of Convention on the Rights of the Child emphasises that, while 
children must be held accountable for their actions, any sanction imposed must 
take into account the need to promote the child’s recovery and reintegration. 
In other words, the objective when imposing an order on a juvenile is not just 
to punish him or her, but to help the juvenile to correct his or her behaviour 
and become a productive, law-abiding member of society. As such, the  UN 
Committee on the Rights of the Child has emphasised that a strictly punitive 
approach is not in accordance with CRC, and the traditional objectives of criminal 
justice, such as punishment and denunciation, must give way to rehabilitation and 
restorative justice objectives.16 Thus, both considerations of general deterrence 
and principles of retribution are of less significance in juvenile cases than they 
would be when sentencing an adult for the same offence. Emphasis is less on 
matching the sanction to the crime, and more on selecting the order that is most 
suitable to rehabilitating the juvenile. 

22  UN Committee on the Rights of the Child, General Comment No. 10 (2007): Children’s rights in 
juvenile justice, para 10.
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State v. K.R.A.K – Sentence [2013] FJHC 339 HAC73.2013 (17 July 
2013)

“While proceeding to finalise the “order” of the court against the juvenile 
offender, it has to be borne in mind that the primary concern of such a move is 
to prevent offending by the juvenile whilst securing the welfare of the juvenile 
offender as well. The sentence must be proportionate to the culpability of the 
offender in committing the crime and the seriousness of the crime.

This court, in delivering the “order” will be mindful of the fact that the juvenile 
offenders might not understand that they should hold the responsibility of their 
own action, if such act was not acceptable to the law. Criminalization of the 
juvenile or imposing greater restrictions to his liberty disproportionate to what 
he had done will only harm the best interests or the wellbeing of the child by 
alienating him from the society. …

This is an instance where the juvenile offender should rehabilitate rather 
than subject to general deterrence or retribution. Whereas Article 14(4) of 
the International Covenant on Civil and Political Rights states, having taken 
into account the age of the juvenile offender, it is more desirable of promoting 
the rehabilitation of him. In that event, as the Senior Social Welfare Officer 
suggests, it is best if the juvenile offender undertakes extensive counselling 
programme. 

c) Proportionality

Both the Convention on the Rights of the Child (Article 40(4)) and the UN Standard 
Minimum Rules for the Administration of Justice (Article 5.1) emphasise that 
juvenile offenders must be dealt with in a manner appropriate to their well-being 
and proportionate both to their circumstances and the offence. This principle 
of “proportionality” requires that any response to juvenile offenders should be 
based on the consideration not only of the gravity of the offence, but also his or 
her personal circumstances (for example, level of maturity and culpability, family 
situation or other factors affecting personal circumstances, degree of involvement 
in the offence, etc.). As such, the approach is much more individualistic, and less 
bound by the tariff for the specific offence. 

d) Deprivation of Liberty as a Last Resort

A key guiding principle of the Convention on the Rights of the Child (Art 
37(b) and the Constitution (s. 41(1) is that juveniles should only be subject to 
deprivation of liberty as a measure of last resort, and for the shortest appropriate 
period of time. The UN Standard Minimum Rules for the Administration of 
Juvenile Justice provide further clarification, saying that deprivation of liberty 
shall not be imposed unless the juvenile has committed a serious act involving 
violence against another person or of persistence in committing other serious 
offences and unless there is no other appropriate response (Article 17.1).   All 
other juvenile offenders should be subject to non-custodial sanctions that promote 
their recovery and reintegration. 

Constitution

s.41 (1): Every child has the right not to be detained, except as a measure of 
last resort, and when detained, to be held – 

(i) only for such period of time as is necessary; and

(ii) separate from adults, and in conditions that take account of the child’s 
sex and age.

There are two main reasons for this restriction on the use of custodial orders 
against juveniles: 

1) It has detrimental effects on the juvenile by isolating them from their family 
and community at a crucial point in their social and moral development, 
disrupting their education, and exposing them to abuse, negative peer 
influences and further criminalisation; and 

2) It has been proven to be costly and ineffective at promoting recovery and 
preventing re-offending, and in some cases may actually increase the chances 
that the young person will re-offend. This is because removing a child from 
society increases their sense of alienation, reinforces anti-social behaviour 
and negative peer influences, and fails to address the underlying causes of 
their behaviour.17

Vakacegu v Reginam [1977] FJSC 175; Criminal Appeal 103.1976 (1 
January 1977)

Before any Court makes a care order in respect of a young boy of previous 
good character who has committed only a minor offence, it should pause long; 
as it is almost inevitable that the boy will be committed to Nasinu Boys Centre 
(formerly known as Nasinu Approved School) where he will come into contact 
with older and more experienced boys; and in the absence of exceptional 
circumstances the Court should not do so without the benefit of a probation 
report.

23  Holman, B. and Ziedenberg, J. (2006) “The Dangers of Detention: The Impact of Incarcerating 
Youth in Detention and other Secure Facilities” Washington: Justice Policy Institute; Margo, J and 
Stevens, A. (2008) “Make Me a Criminal: Preventing Youth Crime,” London: Institute for Public Policy 
Research.
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Nariva v. The State [2006] FJHC 6, HAA0148J.2005S (9 February 
2006)

“The courts must always make every effort to keep young first offenders out 
of prison. Prisons do not always rehabilitate the young offender. Non-custodi-
al measures should be carefully explored first to assess whether the offender 
would acquire accountability and a sense of responsibility from such measures 
in preference to imprisonment.”

State v Nabukabuka [2018] FJHC 686, HAC09.2018 (1 August 2018)

Arriving at an appropriate punishment for a juvenile charged with criminal 
harm of another involves a very careful balancing exercise. 

Rape is of course a very serious offence for which adult offenders receive very 
long terms of imprisonment. 

The terms of both the Juvenile Act and the Sentencing and Penalties Act 
discourage the incarceration of a juvenile except perhaps for homicide offences 
where the maximum term of imprisonment can be no more than two years and 
then not in an institution housing convicted adult prisoners. 

In the case of an offender under the age of 17, a court must explore every 
avenue of punishment.as an alternative to imprisonment.

As in every case of rape or other sexual abuse the victim will be psychologically 
impaired and forced to relive the trauma of the event for a very long time. Such 
damage must be a factor to consider in the punishment orders made against 
the perpetrator.

The Court accepts that the accused is very remorseful and his parents 
determined to see that he is steered back on to a responsible and law-abiding 
path. 

The young man has his whole life ahead of him with a strong desire to resume 
studies and harsh penalties meted out to him now will certainly ruin his future 
career and status in the community.

8.2 Pre-Sentence Reports

The Juveniles Act states that, before deciding how to deal with a juvenile, the 
court must “obtain such information as to his general conduct, home, school and 
work record, and medical history as may enable it to deal with the case in the best 
interests of the juvenile”  (s. 21(7)). This is generally done by requesting a pre-
sentence report from the probation officer. Pre-sentence reports generally include 
information about the juvenile’s family circumstances and home surroundings, 
general conduct and character, education/employment, attitude towards the 
offence, and a recommendation as to the child’s rehabilitation.  It is generally 

advisable to adjourn proceedings for at least 14 days to allow probation officer 
sufficient time to prepare a report (potentially longer in complex cases).

Pre-sentence reports can provide valuable information about the child’s 
background, character and family situation. The Supreme Court has emphasised 
that the court should generally not make an order committing a child to a Boys 
Centre without the benefit of a pre-sentence report. Where a judicial officer is 
considering imposing a custodial order on a juvenile, the case should be adjourned 
for a report to be prepared.

Vakacegu v Reginam [1977] FJSC 175; Criminal Appeal 103.1976 (1 
January 1977)

Before any Court makes a care order in respect of a young boy of previous 
good character who has committed only a minor offence, it should pause long; 
as it is almost inevitable that the boy will be committed to Nasinu Boys Centre 
(formerly known as Nasinu Approved School) where he will come into contact 
with older and more experienced boys; and in the absence of exceptional 
circumstances the Court should not do so without the benefit of a probation 
report.
I appreciate that when sitting in the outer islands there are difficulties of a 
practical nature, but these are not insurmountable. For instance, if there are 
circumstances which lead the trial Magistrate to believe that a care order may 
be the appropriate course of action, he can either adjourn the case to the next 
sitting at that venue, release the accused on bail, and call for a probation 
officer’s report to be submitted; or he can remand the juvenile in custody 
(which would be at Nasinu Boys Centre), arrange for a probation report to 
be submitted within a short time and call the case on for sentence at Suva 
Magistrates Court where he can dispose of it.

However, in minor cases where the court is not considering a custodial order 
and the preparation of the report would cause undue delay, it may be advisable 
to proceed without a report and look to other sources for information about the 
child’s background and circumstances, including:

	y Sentencing submissions made by defence counsel;

	y Eliciting information directly from the juvenile and his/her parents by giving 
them an opportunity to express their views about what order the court should 
impose, and asking probing questions to draw out further information. 

The Juveniles Act (s.21(7)) emphasizes the obligation on the court, once satisfied 
that the offence is proved, to then ask the juvenile if s/he wishes to say anything 
in extenuation or mitigation of the offence or otherwise. Regardless of whether 
a probation report is being prepared, it is generally good practice for judicial 
officers to engage directly with the juvenile and his/her parents on the issue 
sentencing, and to ask specific questions to elicit further information about the 
juvenile’s background and character and attitude towards the offence. Juveniles 
and parents who are given the opportunity to actively participate in the court 
proceedings are more likely to accept responsibility for the juvenile’s offending 
behaviour.
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8.3 Orders that may be Imposed on Juveniles 

The Juveniles Act (s.32) outlines a range of orders the court may impose 
upon finding a juvenile guilty, and also includes some specific restrictions on 
punishment of juveniles (s. 30):

	y No child (under the age of 14) shall be ordered to be imprisoned for any 
offence.

	y No young person (14 to under 18) shall be ordered to be imprisoned 
for an offence, or to be committed to prison in default of payment of a 
fine, damages or costs, unless the court certifies that he is of so unruly a 
character that he cannot be detained in an approved institution or that he 
is of so depraved a character that he is not a fit person to be so detained.

	y A young person shall not be ordered to be imprisoned for more than two 
years for any offence.

Juveniles found guilty of specified grave crimes may be detained “for such period 
as may be specified in the order,” subject to being discharged on license by the 
Minister.

Grave crimes are defined as murder, attempted murder, manslaughter, and 
wounding with intent to do grievous bodily harm (s.31).

Options under the Juvenile Act (s.32)
Discharge
Payment of fine, 
compensation or 
costs

- In deciding on the fine amount, judicial officers 
must take into account the juvenile’s ability to pay 
Must consider ability to pay (Constitution s.9(2)]

Payment of fine, 
compensation or 
costs by parents/
guardian

- May be ordered if the child is under the age of 14.

- Unless the court is satisfied that the parent or 
guardian cannot be found or has not conduced to 
the commission of the offence by neglecting to 
exercise due care of the offender. 

- The parent must be given an opportunity to be 
heard.

Order the parent 
/ guardian to give 
security for the good 
behaviour of the 
offender

- May be imposed with or without proceeding to a 
finding of guilt in respect of the juvenile.

- The parent must be given an opportunity to be 
heard.

- May include conditions on the juvenile, e.g. a 
curfew, attending school, or not associating with 
certain persons. It is good practice to discuss with 
the juvenile and parents to get their input on what 
conditions would be most appropriate to help 
parents manage the juvenile’s behaviour.

Probation order - Renamed “community-based corrections order” 
pursuant to the Community Based Corrections Act 
2018.6

- Juvenile is under the supervision of a CBC officer 
and must report regularly.

- Maximum period is 3 years.

- Must include standard conditions to not commit 
another offence, report to and be supervised 
by a CBC officer, and notify of any change of 
residence.

- May include additional special conditions to 
assist with the juvenile’s rehabilitation, such 
as conditions relating to counselling, treatment 
for drug / alcohol addition, participation in a 
rehabilitation programme, education, curfew, and 
non-association with certain persons. 

- CBC Officer should recommend appropriate 
conditions in the pre-sentence report. 

- Judicial officers should call for periodic review 
reports from the CBC officer to monitor the 
juvenile’s progress. 

Care order - Juvenile is committed to care of Director of Social 
Welfare to be detained in an approved institution 
(Boys or Girls Home).

Imprisonment - Cannot be imposed on children under 14 years.

- May only be used if the Court is satisfied that 
the juvenile is of so “unruly”” or “depraved” 
character” that s/he cannot be detained in an 
approved institution.

- Maximum period of imprisonment is two years.
Detention with 
discharge on license 
by the Minister 

- For juveniles 14 years or older found guilty of 
specified grave crimes (murder, attempted murder, 
manslaughter, wounding with intent to cause 
grievous bodily harm ).

- Juvenile can be detained “for such period as 
specified in the order,” subject to being discharged 
on licence by the Minister. 

In imposing an order on a juvenile, it is important for judicial officers to explain 
the decision, in simple language, and ensure the juvenile and his/her parents 
fully understand the order and any conditions or requirements being imposed. 

24  Until such time as the Community Based Corrections Act 2018 is declared in force, the Probation 
of Offenders Act continues to apply.
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KEY POINTS TO REMEMBER
	y The Juveniles Act outlines a range of orders that may be imposed on a 

juvenile who has been found guilty of an offence. All juveniles must be 
sentenced in accordance with the Juveniles Act, which takes precedence 
over the Crimes Act 2009 and the Sentencing and Penalties Act 2009. 

	y The main aim when sentencing a child is to facilitate his/her rehabilitation, 
not simply to punish. Non-custodial orders are generally more effective 
at rehabilitating juveniles than a custodial one.

	y The courts must make a decision based on full consideration of the 
individual juvenile’s background and circumstances, not just the nature 
and seriousness of the offence. 

	y Probation reports can be very helpful in getting a more detailed 
understanding of the juvenile’s background. Equally important is 
engaging with the juvenile and his/her parents directly during the 
sentencing hearing.

	y Custodial orders should be used only as a measure of last resort, and for 
the shortest period necessary. Detention of juveniles is costly, has long-
term negative consequences for the juvenile’s development, and may 
contribute to recidivism through the process of stigmatisation or criminal 
contamination from other detainees. 

                           PART D: 
 

   CHILDREN IN FAMILY 
COURT &  PROTECTION 

PROCEEDINGS
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1. INTRODUCTION

In addition to criminal matters, children often come before the courts in relation 
to disputes about their care, custody, guardianship and protection.  These types of 
cases have significant consequences for children’s day-to-day lives - where they 
will live, where they will go to school, their relationship with parents, siblings and 
other family members – as well as their long-term care and development. Judicial 
officers play an important role in ensuring that children’s rights are safeguarded 
and protected in these disputes, and that their best interests are respected. 

2. CHILDREN AND FAMILY LAW DISPUTES

The Family Law Act 2003 places significant emphasis on the well-being of 
children in the context of parental divorce or separation. Two of the key objectives 
of the Act (s.41) are to:

1. Ensure that children receive adequate and proper parenting to help them 
achieve their full potential; and 

2. Ensure that parents fulfil their duties and meet their responsibilities 
concerning the care, welfare and development of their children

The Family Law Act 2003 emphasises that dissolution of marriage cannot be 
finalised unless the court has made proper arrangements for the care, welfare and 
development of any children under the age of 18 (s.36).  The courts therefore play 
an important role in making decisions with respect to parenting responsibilities, 
including approving and registering parenting plans as agreed between the parents 
(ss.57-60); setting aside, varying, suspending or revoking a parenting plan (s.62); 
or issuing a parenting order in favour of a parent or some other person (ss.63-64).

2.1 Case Management 

Family court cases involving disputes about parenting responsibilities can be 
highly contentious and stressful for both children and their families and must be 
managed carefully and efficiently to minimise the negative impact on the children. 
In families where there is a high level of conflict and animosity between parents, 
children are at a greater risk of developing emotional, social and behavioural 
problems, as well as difficulties with concentration and educational achievement. 
Frequent conflict or fighting between parents also has a negative impact on 
children’s sense of safety and security which affects their relationships with their 
parents and with others. Resolving parental conflict has been shown to positively 
help children and protect them from the negative effects of parental separation.

It is therefore essential that disputes regarding parenting responsibilities be 
managed carefully and efficiently to minimise the negative impact on the 
children. Strong and effective case management is required throughout the 
proceedings in order to ensure that prompt and appropriate responses are given 
to any developments in the case.  The courts’ obligations under the Constitution 
(s.41(2)) and the Family Law Act 2003 to safeguard the best interest of children 
means that judges, magistrates and registrars should be more hands-on in their 

Good Practice Guidance for Minimizing Delays
	Set out a clear timetable for the proceedings, taking into account the 

welfare and best interest of the child(ren). 

	Give priority in scheduling to cases involving disputes about parental 
responsibility;

	Use pre-trial conferences to promote settlement, to set clear timeframes for 
the progress of the case, to narrow the issues in dispute, and to agree on a 
realistic estimate of the likely length of the hearing; 

	Encourage the parties to co-operate with each other in the conduct of 
proceedings, and emphasise that a swift and amicable resolution is in the 
best interest of their children;  

	Identify all facts and issues that are in issue at the earliest stages of the 
proceedings;

	Give directions, as required, to ensure that the case proceeds quickly and 
efficiently; 

	Keep any adjournments granted to the minimum time period possible;

approach to pre-trial management through effective use of case assessment 
conferences, conciliation conferences and pre-hearing conferences.

2.1.1 Minimise Delays

In any case concerning a child’s upbringing, the court must have regard to the 
general principle that any delay in reaching a decision is likely to prejudice 
the welfare of the child. Long delays in resolving disputes about parental 
responsibilities can exacerbate children’s stress, increase family conflicts and 
impact on the children’s well-being and development. It is therefore important 
to ensure that these cases are given priority and resolved without undue delay. 

Whilst sufficient time must be allowed for counselling and settlement discussions, 
the courts must also ensure that prolonged conflict does not impact on the best 
interests of the children. Reducing delays is particularly critical where there have 
been allegations of child abuse or family violence, or other circumstances that 
may impact on the well-being and safety of the child(ren). Judge and magistrates 
must adopt a proactive approach to the issues in the case and are responsible for 
ensuring that a case is fully prepared and dealt with at the earliest opportunity.

Family Law Rules 2005

Rule 5.05. The court shall have regard to the need to provide a prompt and 
inexpensive resolution of the matters in issue between the parties.
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2.2 Counselling and Encouraging Settlement

The Family Law Act 2003 emphasises that, where possible, parents should be 
encouraged to reach agreement about matters concerning their children rather 
than seeking an order from the court (s.56). To help facilitate an amicable 
settlement, the Act states that the court may, at any stage of the proceedings, 
direct the parties to attend a conference with a counsellor or registrar to discuss 
and agree on any differences with respect to the care, welfare and development of 
their children (s.53 (2)). The court can make this order on its own initiative, or at 
the request of either of the parties or the child’s representative (s.53(3)). 

As a general rule, the court should not make a final parenting order unless the 
parties have attended a conference with a counsellor or registrar (s.67(2)). 
However, this general rule does not apply where: 

	y The court is satisfied that there is an urgent need for the parenting order; 

	y There are special circumstances, such as family violence, that make it 
appropriate to make a parenting order even though the parties haven’t 
attended a conference; or

	y The court is satisfied that it is not practicable to require the parties to 
attend a conference.

In particular, participation of the parties in counselling and dispute resolution 
discussions should not be required where there are grounds to believe:

	y There has been family violence or abuse; or

	y There is a risk of family violence or abuse. 

The counsellor/ registrar should first speak to each parent separately to get an 
understanding of the issues in the case, identify any risks, and work out what 
may be the best next steps in the matter. The counsellor/registrar should also 
meet with the children separate from their parents. Where there is more than 
one child involved, it may be advisable to first meet with all of them together, 
and then individually. After these individual meetings, the counsellor/registrar 
may suggest speaking with the parties together, but only if everyone agrees, and 
generally not if there are concerns about family violence. 

	If children must attend court, schedule a specific day and time for their 
attendance to minimise the length of time children must wait at the 
courthouse. Long waits can result in increased stress and restlessness 
and adversely affect children’s ability to communicate, particularly if the 
courthouse lacks an appropriate child-friendly waiting area. 

	It is generally best to schedule young children’s appearance at the start 
of the day when they are most alert, but the needs of the individual child 
may vary. Consideration should also be given to minimising disruption 
of the child’s schooling.

Good Practice Guidance for Minimizing Delays
During the conference, the counsellor/registrar should focus on:

	y Identification of any risk factors;

	y The ability of the parents to work together, and any possibilities for 
negotiation;

	y How the child/ren may be experiencing the family situation;

	y The child/ren’s best interests and needs.

2.3 Reports from a Welfare Officer or Counsellor

The UN Committee on the Rights of the Child has emphasized that determining 
a child’s best interest is a complex exercise, and any decision that impacts on 
the well-being of a child should be guided by a comprehensive, independent 
expert report on the child’s background and circumstances. This assessment 
process should be carried out in a friendly and safe atmosphere by professionals 
trained in social work or child development, who have experience working with 
children, and who will consider the information received in an objective and 
impartial manner.18

In recognition of this important requirement, the Family Law Act 2003 allows the 
court to direct a welfare officer or counsellor to provide a report on any matter 
relating to care, welfare or development of the child (s.54). Expert reports from a 
welfare officer or counsellor can provide the Court with a valuable, independent 
assessment of the family situation and the information necessary to decide on 
what would be in the best interest of the child(ren).  However, the report is not 
binding, and the judicial officer must still make his/her own determination of 
what is in the child’s best interests.

25  UN Committee on the Rights of the Child, General Comment No. 14 on the right of the child to 
have his or her best interests taken as a primary consideration.

Checklist for Welfare Officer’s  Report
	y The child(ren)’s general health, development, education and well-being, 

including any emotional or behavioural challenges or special needs in 
relation to disability;

	y Assessment of the child(ren) and parent’s home environment(s) and the 
family functioning and dynamics;

	y Observations of the interactions between the child(ren) and each of the 
parents/caregivers;

	y The quality of the relationship between the child(ren) and each parent or 
caregiver and the child’s level of attachment to each parent or caregiver;

	y Assessment of the ability of each parents or caregiver to meet the 
child(ren)’s needs,  including physical, emotional and developmental 
needs;
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Checklist for Welfare Officer’s  Report cont.
	y The child(ren)’s safety and any concerns about past abuse or neglect, or 

risk of future abuse or neglect, including any allegations that have been 
made of abuse against the child or family violence; 

	y The child(ren)’s sibling, extended family, and peer relationships;

	y The views of the child(ren) (separate and distinct from the views of the 
parents, or the welfare officer’s own opinion of what is best for the child).

It is generally advisable to allow for at least 14 days for the welfare officer or 
counsellor / registrar to prepare a report. If there is a particular issue that the court 
wants further information about, then the welfare officer or counsellor / registrar 
should be directed accordingly. For example, if there are concerns about family 
violence, the court may request the welfare officer’s expert advice on the effect 
upon the child(ren) or non-abusing spouse of contact with the perpetrator, and 
how best to manage that contact to ensure the best interest of the child. If either 
of the parties challenge the report, the welfare officer or counsellor / registrar can 
be called to testify.

2.4 Separate Legal Representation for Children 

Because of their limited maturity and capacity, children may require assistance 
to ensure that their rights and interests are properly presented to and defended 
before the courts. The Family Law Act 2003 gives judicial officers broad 
discretion to direct that a child be separately represented whenever it appears to 
the court that this would be appropriate (s. 125). The court can make the order on 
its own initiative, or at the request of the child, an organization concerned with 
the welfare of children, or any other person (for example, a family member). In 
directing the separate representation of a child, the court can also make an order 
as to who will bear the cost. Where appropriate, judicial officers may request that 
the representation be arranged by the Legal Aid Commission [Family Law Rules 
2005 - 8.19].

The role of the child’s legal representative is generally to:

	y Provide the child with information and advice in simple language and in 
a child-friendly manner;

	y Provide explanations to the child concerning the possible consequences 
of the court case and of any action taken by the legal representative;

	y Make submissions to the court on behalf of the child, advocating for his/
her best interests. 

KEY POINTS TO REMEMBER
	y Family court cases involving disputes about parenting responsibilities 

can be highly stressful for both children and their families and must be 
managed carefully and efficiently to minimise the negative impact on 
the children.

	y The court’s Constitutional obligations to safeguard the best interest of 
children means that judicial officers should be more hands-on in their 
approach to pre-trial management. 

	y Whilst sufficient time must be allowed for counselling and settlement 
discussions, the courts must also ensure that delays are kept to a 
minimum and prolonged conflict does not impact on the best interests 
of the children.

	y Where possible, parents should be encouraged to reach agreement about 
matters concerning their children rather than seeking an order from the 
court. However, counselling may not be appropriate where there have 
been allegations of family violence.

	y Determining a child’s best interest is a complex exercise, and any 
decision that impacts on the well-being of a child should be guided by a 
comprehensive report from a welfare officer or counsellor.

	y Where appropriate, judicial officers may request that the child be 
separately  representation by the Legal Aid Commission.

Good Practice Guidance on Legal Representation for Children
	An order directing separate representation should be made as early as 

possible, to allow the child to be separately represented during the case 
conferencing process. 

	The appointment of separate legal representation is particularly 
important in complex cases, or where there is a significant conflict of 
interest between the child and the parents or other involved parties.

	Where feasible, it is less costly to appoint an officer of the State (Legal 
Aid or the Attorney General’s Office) rather than private lawyers. 

	The child’s legal representative must be independent and cannot 
be acting on behalf of either of the parents or any other party to the 
proceedings. 
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2.5 Children’s Participation in Family Court Proceedings

The Convention on the Rights of the Child (Article 12) requires that children 
who are capable of forming their own views must be provided the opportunity to 
be heard in any judicial and administrative proceedings that affect them, either 
directly or through a representative. This right applies at all stages of the process, 
including case conferencing and settlement discussions.  The child’s views must 
be given due weight by the decision-maker, having regard to the child’s age and 
level of development. The older the child, the more weight that should be given 
to his/her wishes.

This principle is reflected in the Family Law Act 2003, which lists the views of 
the child as a factor to consider in making a best interest determination (s. 121(2)
(a)). The Act also states that the court may inform itself of the child’s wishes 
through the report from the welfare officer or counsellor, or by any other means 
the court things appropriate (s.122(1)).

All child/ren who are capable of expressing themselves should be given an 
opportunity to express their views and wishes, but no child should be expected or 
required to do so.  In particular, it can be emotionally distressing for children to 
feel that they have to “choose” between their parents. Children may also be under 
significant pressure from a parent or other family members to “take sides” in the 
conflict between their parents. It is therefore important for the courts to protect 
children from being manipulated or unduly drawn into the dispute between their 
parents. Children should also be reassured that, whilst the court will take their 
wishes into account if they want to express them, responsibility for the final 
decision rests with the court and not the child.

For these reason, the Family Law Act 2003 emphasises that:

	y Neither the court nor any other person can require a child to express his/her 
wishes in relation to any matter (s.122(2));

	y No child is permitted in any courtroom except a child who is a party to the 
proceedings or who is called to give evidence and then only while the child 
is giving evidence (s. 186(1)(a)); 

	y No child may be called as a witness, and no affidavit of a child may be filed 
or admitted into evidence, without the leave of the court (s.186 (1)(b) and 
(c));

	y In deciding whether to give leave to call a child to give evidence or to file an 
affidavit of a child, a court must regard the best interests of the child as the 
paramount consideration (s.186(2)).

Children’s participation in family court cases requires flexibility to ensure that 
the level and kind of participation is suitable to the needs and capacities of the 
individual child. 

Factors to consider in deciding how the child will participate
	y The child’s preference: Children should always be consulted on the 

manner in which they wish to express their views to the court. Some 
children, particularly teenagers, may wish to express themselves directly 
to the court, and may feel empowered by being given the opportunity to do 
so. The court should instruct the counsellor/registrar to explain the options 
with the child and communicate his/her preference to the court. 

	y The child’s age and level of maturity: Generally, if a child is very 
young, it may be more effective to get his/her views indirectly through the 
welfare officer, counsellor or registrar, in a more familiar and comfortable 
environment. However, children’s level of maturity is not uniformly linked 
to their biological age and will depend on their individual characteristics, 
background and circumstances. 

	y The likely impact of attending court on the child: For some children, 
attending court and speaking directly to the judge or magistrate may be 
empowering, but others might find the process to be quite traumatic. The 
risk of an adverse impact on the child tends to be highest where there is 
significant conflict between the parents and the process has been highly 
acrimonious. Where the negative impact cannot be avoided by special 
arrangements in court, it may be preferable to arrange for the child’s views 
to be elicited indirectly.  

Whether the child’s views are elicited directly by the judge or magistrate, or 
indirectly by the counsellor/registrar or welfare officer, measures must be taken 
to facilitate the child’s participation in a non-intimidating and child-friendly 
manner. The child must be treated with respect for their age, their special needs, 
their maturity and level of understanding, and bearing in mind any disability or 
communication difficulties they may have. 

There are a number of simple measures that judicial officers can use to facilitate 
children’s participation in the process:

2.5.1 Pre-hearing preparation and familiarisation

Many children may be intimidated at the prospect of having to appear as a witness 
in court or speak to a judge or magistrate. Not understanding what is expected of 
them and being confronted with the unfamiliar courtroom environment can add 
to children’s fear and anxiety and undermine their ability to express themselves. 
Judicial officers should therefore ensure that the registrar or counsellor prepares 
the child in advance of the hearing date.
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Good Practice Guidance for Pre-Hearing Preparation
	Make sure the counsellor / registrar provides the child with information, 

in simple language, about:

	 the issues in dispute; 

	 the child’s rights,  including the right not to express their views if 
they don’t want to; 

	 the role of the judge/magistrate; 

	 what will happen when they come to court (including who will be 
there, who they will be speaking to, and what is expected of them); 

	 If the child needs to appear in court, arrange a visit to the courtroom 
in advance of the hearing date so that the child is familiar with the 
environment and less intimidated.

	Reinforce that the court is very interested in hearing what the child has 
to say, but the child is not responsible for what happens; it is up to the 
judge/magistrate to decide.

2.5.2 Use a phased approach

Many children may not open up immediately, so it is good practice to be flexible 
and plan to meet the child(ren) on several occasions. This may include a mix of 
sessions with the counsellor / registrar, sessions with the judicial officer, or joint 
sessions with the judicial officer and counsellor/registrar.

Good Practice Guidance for Using a Phased Approach
	 In most cases, eliciting children’s views is best done using a 3-phase 

approach:

1. Introductory session, to introduce yourself and make the child(ren) 
feel more at ease with you;

2. Second session to question the child(ren) about their wishes / views, 
and to make further inquiries if there are allegations of violence;

3. Third session to see if the child(ren) maintain their views, or to have 
the child(ren) meet with the counsellor/registrar to see if they express 
the same views. 

	Where there are multiple children in the family, this could include 
some sessions with all the children together, and some with each child 
individually.

	 In cases where there is serious conflict between the parents or allegations 
of violence against the child, it is advisable to have the child’s legal 
representative (legal aid) present and/or the counsellor/registrar.

	All proceedings in chambers must be audio-recorded. Ensure that all 
questions asked, and all responses from the child(ren) are recorded.

2.5.3 Create a conducive environment

Courtrooms are a formidable and intimidating environment for children, 
and the layout of the standard courtroom can inhibit a child from being able 
to express themselves. The UN Committee on the Rights of the Child has 
emphasised that children cannot express themselves effectively where the 
environment is intimidating, not child-friendly or inappropriate for their 
age.19 Judicial officers should therefore interview children in an environment 
that encourages and enables them to express themselves freely.

2.5.4 Rapport building

Judicial officers set the tone for their interactions with children and can do much 
to put the child at ease by being personable and taking time to put the child at 
ease and build his/her confidence. 

	y Introduce yourself and explain, in simple language, what your role is and 
why you’ve asked to speak to the child;

26  UN Committee on the Rights of the Child, General Comment No. 12 (2009) The right of the child 
to be heard.

Best Practice Guidance for Creating a Conducive Environment

	 Speak with the child in chambers or some other smaller, more informal 
room rather than the courtroom. 

	 If the courtroom is used, re-arrange the seating so that the presiding judge 
/ magistrate is on the same level as the child, sitting around a table. Have 
the child sit at the counsel table, rather than the witness box.

	Dispense with formal courtroom attire. Wearing casual clothes will help 
put the child at ease and reduce the intimidation of meeting with someone 
in a position of authority.

	Meet the child without the other parties present. Children must be able 
to express their wishes freely, without any pressure from their parents or 
other family members. Judicial officers should be alert to the risk that 
children may be manipulated or unduly influenced by their parents or other 
person, and ensure that they are questioned in a manner in which the child 
feels secure enough to freely express his/her views.

	Ask the child if they would like to have a support person with them. This 
should be someone that the child knows and is comfortable with, but not 
someone who might influence the child or inhibit the child from expressing 
his/her true wishes.

	 If proceedings are held in chambers, have the court registrar present and 
ensure that all proceedings are audio recorded and placed on the court file 
[Family Law Rules 2005 - 5.09].

	 In some cases, for example where there have been allegations of violence, 
it may be advisable to have the child’s legal representative present as well.

26
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	y Start by putting the child at ease with a series of questions concerning their 
age, schooling and favourite pastimes. 

	y Use open-ended questions that will enable the child to engage in a dialogue, 
rather than just giving a yes or no answer. This both builds the child’s 
confidence in speaking to you, and will also give you a sense of their level of 
development and communication skills;

	y Depending on the child’s age and the family context, it may take more than 
one  session before the child feels comfortable enough to express his/her 
views. Be patient and understanding.

Example of Rapport Building Questions
 y My name is Judge ...... and I am in charge of deciding [issues in dispute, 

in simple language]. 
 y How old are you? When is your birthday? 
 y Do you have any brothers or sisters? Tell me about them. How old are 

they? 
 y What year are you in at school? 
 y Do you have a favourite subject at school? Tell me about that. 
 y Tell me what you do at play time and lunchtime? 
 y Do you play any sport? Tell me about that. 
 y Tell me what you like doing when you are not at school? 
 y Do you have any pets? Tell me about them.

2.5.5 Age-appropriate questioning

Judicial officers should adapt the language used and the style of questions to 
the child’s age and level of development [see Part A for further discussion]. 
This means avoiding legal jargon; using short, simple sentences; and adapting 
the length of any questioning (whether in or out of court) to the child’s age 
and attention span. It is good practice to request information about the child’s 
communication skills, length of concentration span and level of understanding 
from the counsellor/registrar or welfare officer. 

KEY POINTS TO REMEMBER
	y All children who are capable of expressing themselves should be given an 

opportunity to express their views and wishes. 

	y But neither the court nor the parties can require a child to express his/her 
wishes if they don’t want to, and children cannot be called as a witness 
without leave of the court.

	y Children’s participation in family court cases requires flexibility to 
ensure that the level and kind of participation is suitable to the needs and 
capacities of the individual child. 

	y This means judicial officers may need to meet with the child multiple 
times and take steps to create a more conducive and child-friendly 
environment so that the child feels confident and comfortable enough to 
express themselves. 

	y Judicial officers should always meet with children without their parents 
present so that the child feels free to express his/her true wishes without 
pressure or influence from the parents.

Summary of Good Practice Guidance for Eliciting the 
Views of Children

	y Consult with the child about if and how s/he will express his/her views to the 
court. 

	y Ensure that the registrar or counsellor prepares the child in advance.

	y Schedule a specific time for the child to attend court so that s/he does not 
have to spend a long time waiting at the courthouse. For younger children, it 
is generally best to hear from then in the morning, when they tend to be more 
alert and focused, but children’s individual needs may vary.  

	y If the child does have to wait, ensure that they have a private and comfortable 
space to sit and games, books or toys to keep them occupied.

	y Interview the child in chambers or some other smaller, more informal room 
rather than the courtroom. 

	y Question the child without the presence of his/her parent or guardian, but with 
the court clerk or registrar present.

	y Consider allowing the child to have a neutral support person of their choosing 
to accompany them and sit next to them while they are being questioned. 

	y Introduce yourself and begin by putting the child at ease with a series of 
questions concerning their age, schooling and favourite pastimes. 

	y Use simple language, appropriate to the child’s age and level of development 
[see Part A for further guidance]

	y Adapt the length of questioning to the child’s age and attention span. Take 
frequent breaks.

	y End by thanking the child, and remind them that you will consider what they 
have told you very carefully, but that ultimately it is your job as the judge / 
magistrate to decide what is best. 

	y At the conclusion of the case, direct the registrar / counsellor to explain the 
court’s decision to the child in simple language that the child can understand, 
and if the child’s views were not followed, explain why.
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2.6 Principles for Decision-making

Decisions about parenting responsibilities have a significant impact on children 
and should not be made lightly. The Convention on the Rights of the Child, the 
Constitution and the Family Law Act 2003 outline the key principles that should 
guide the court’s decision-making:

a) Best interest of the child as the paramount consideration

The Convention on the Rights of the Child (Article 3) requires that, in all actions 
concerning a child, the best interests of the child shall be a primary consideration. 
This best interest principle has been entrenched in the Constitution, and is also 
the paramount guiding principle under the Family Law Act 2003 for any decision 
relating to parenting responsibilities and the welfare of children.

Constitution
s.41 (2) The best interests of a child are the primary consideration in every 
matter concerning the child.

Family Law Act 2003
s.26. A court exercising jurisdiction under this Act must, in the exercise of that 
jurisdiction, have regard to-… (c) the need to protect the rights of children and 
to promote their welfare.

s.59(4) The court may register a parenting plan if it considers it appropriate to 
do so having regard to the best interests of the child to which the plan relates. 

s.66(4) In deciding whether to make a parenting order in relation to a child, a 
court must regard the best interests of the child as the paramount consideration. 

 

The Constitution states that the best interest of the child is not just a primary 
consideration but the primary consideration in every matter concerning the child. 
The primacy of the child’s interests is particularly important in making decisions 
about their care and custody. The UN Committee on the Rights of the Child has 
emphasized that the right of the child to have his or her best interests taken as 
the primary consideration means that the child’s interests have high priority and 
are not just one of several equal considerations. Where the interests of the child 
conflict with any other party, a larger weight must be attached to what serves the 
child best.20

Section 121 of the Family Law Act 2003 provides guidance on the factors that the 
court should consider in determining what is in the child’s best interests:

27  UN Committee on the Rights of the Child, General Comment No. 14 (2009) on the right of the 
child to have his or her best interests taken as a primary concideration, para 39.

Best Interest Checklist
	y Any wishes expressed by the child and any factors (such as the child’s 

maturity or level of understanding) that the court thinks are relevant to the 
weight it should give to the child’s wishes; 

	y The nature of the relationship of the child with each of the child’s parents 
and with other persons; 

	y The likely effect of any changes in the child’s circumstances, including the 
likely effect on the child of any separation from either of his or her parents; 
or any other child, or other person, with whom the child has been living; 

	y The practical difficulty and expense of a child having contact with a parent 
and whether that difficulty or expense will substantially affect the child’s 
right to maintain personal relations and direct contact with both parents on 
a regular basis; 

	y The capacity of each parent, or of any other person, to provide for the 
needs of the child, including emotional and intellectual needs; 

	y The child’s maturity, sex and background (including any need to maintain 
a connection with the lifestyle, culture and traditions of the child) and any 
other characteristics of the child that the court thinks are relevant; 

	y The need to protect the child from physical or psychological harm 
caused, or that may be caused, by being subjected or exposed to abuse, 
ill-treatment, violence or other behaviour; or being directly or indirectly 
exposed to abuse, ill-treatment, violence or other behaviour that is directed 
towards, or may affect, another person; 

	y The attitude to the child, and to the responsibilities of parenthood, 
demonstrated by each of the child’s parents; 

	y Any family violence involving the child or a member of the child’s family; 

	y Any family violence order that applies to a child or a member of the child’s 
family; 

	y Any other fact or circumstance that the court thinks is relevant.

The Court of Appeal has emphasised that this means the ultimate goal of the court 
should be to ensure the child’s happiness, security, health and development. In 
making best interests determination, the court must take into account the wishes 
of the child, but is not bound by want the child wants; the decisive factor is the 
court’s determination of what is in the best interest of the child, after careful and 
thorough examination of all available information.
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V. v M. [2018] FJCA 167, ABU0005.2017 (5 October 2018)

Thus, as stated by the Appellant himself the best interests of the child is 
the paramount consideration. This means that all custody and visitation 
discussions and decisions should be made with the ultimate goal of fostering 
and encouraging the child ‘s happiness, security, mental health, and emotional 
development into young adulthood. The courts being the upper guardians of 
children should be conscious of these considerations all the time.

…

I must also mention that the Appellant seems to think that the courts are bound 
to make orders in matters of this nature strictly in keeping with the wishes of 
the child. He contends that wish and will of the child is paramount. This is not 
the law. Courts will make orders in the best interests of the child. Wishes of the 
child and his best interests are not the same and they may or may not go parallel 
to each other in a given situation. While courts may respect and pay due regard 
to the wishes of the child, the decisive factor would be the best interests of 
the child. In the case of a conflict between these two the best interests of the 
child must prevail over his wishes. In any event a child’s ‘wishes’ should be 
scrutinised by the court keeping in mind all attendant circumstances to decide 
what weight to be attached and the best interests of the child should be decided 
upon a careful and through examination of all the material available which 
may understandably include the child’s wishes which, however, a child cannot 
be forced to express.

 

b) Joint responsibility of both parents

The Convention on the Rights of the Child requires countries to recognise the 
principle that both parents have common responsibilities for the upbringing and 
development of their children (Article 18). This means that both mothers and 
fathers have equal responsibility for the day-to-day care and development of 
their children, as well as shared financial responsibility.  Unless it is contrary to 
the child’s best interests, both parents should play an active part in their child’s 
upbringing.  A parent who leaves the family home, or who is not living with a 
child nevertheless continues to have a duty towards that child. 

The UN Committee on the Rights of the Child has emphasized that, where 
there is a dispute between parents about a child’s residence and parenting 
responsibilities, shared parental responsibilities is generally in the child’s best 
interest. The only criterion should be what is best for that particular child, and 
parental responsibilities should not automatically be given to either parent based 
simply on factors such as the child’s age or gender.21

This principle has been entrenched in the Constitution, which guarantees children 

28  UN Committee on the Rights of the Child, General Comment No. 14 on the right of the child to 
have his or her best interests taken as a primary consideration, para 39.

the right to family care, including the equal responsibility of the child’s parents to 
provide for the child whether or not the parents are, or have ever been, married to 
each other; and whether or not the parents are living together, have lived together, 
or are separated (s.41(1)(c)).

The Family Law Act 2003 statement of objectives also emphasises that parents 
share duties and responsibilities concerning the care, welfare and development 
of their children, and that the courts must ensure that both parents fulfil their 
responsibilities and duties towards their children (s. 41).

c) Right of the child to maintain contact with both parents

The Convention on the Rights of the Child also emphasises that States parties 
must respect the right of a child who is separated from one or both parents to 
maintain personal relations and direct contact with both parents on a regular 
basis, unless this is contrary to the child’s best interests (Article 9(3)).  This 
principle is reflected in the guiding principles of the Family Law Act 2003, which 
states that children have a right of contact, on a regular basis, with both their 
parents and with other people significant to their care, welfare and development 
(s. 41(2)(b)). 

It is important to remember that the right of continued contact is the right of the 
child, not the right of the parents.  Disputes between the parents on matters such 
as failure of one parent to pay maintenance for the child are irrelevant to whether 
it is in the child’s best interest to have communication with that parent.  

The Court of Appeal has emphasizes the following principles to consider in 

V. v M. [2018] FJCA 167, ABU0005.2017 (5 October 2018)
Family law has long favored pro-contact culture with good reasons. Samuels 
JA, of the New South Wales Court of Appeal, said in Cooper v Cooper (1977) 
FLC 90–234, 76, 250 that it was only in exceptional circumstances, and upon 
solid grounds, that a father should be denied contact with his child. The Learned 
Judge also noted that denying access “may well have grave consequences for 
the child’s future development”. The same sentiments can be expressed and are 
true in respect of a mother’s contact with her child as well. In the same case 
delivering a concurring judgment, the President of the NSW Court of Appeal 
(Moffitt P) quoted with approval a statement of Wrangham J in M. v M. (1973) 
2 All ER 81, 85 that access is a right of the child , “and that no court should 
deprive a child of access to either parent unless it is wholly satisfied that it is in 
the interests of that child that access should cease, and that is a conclusion at 
which a court should be extremely slow to arrive”. 
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making decisions about contact with a parent:

V. v M. [2018] FJCA 167, ABU0005.2017 (5 October 2018) cont.
The main points in M. v M. (1973) 2 All ER 81, 85 could be highlighted as 
follows –

 y contact is the right of a child:

 y contact is of immense value to a child

 y contact often results in upsets to children

 y these upsets are usually minor and superficial

 y the upsets are heavily outweighed by the long-term advantage to the 
child of staying in touch with the parent concerned

 y contact prevents parents and children becoming strangers

 y obstruction of contact may cause a child to resent and turn against the 
parent seen to be responsible

 y denial of contact deprives a child of an important contribution to his 
emotional and material development

 y denial of contact may cause the deprived parent to lose interest in the 
child.

…

Therefore, it can be safely concluded that children would be able to achieve 
their full potential only if they have the right to know and be cared for by both 
their parents and that they have a right to spend time on a regular basis with, 
and communicate on a regular basis with both their parents and other people 
significant to their care, welfare and development.

The UN Committee on the Rights of the Child has also emphasised that this 
right of contact applies not just to the child’s parents, but also the child’s wider 
family and social networks (including siblings, grandparents, uncles, aunts as 
well friends and other persons with whom the child has had strong personal 
relationships), unless this is contrary to the child’s best interests.22

 
d) Right of the child to protection from violence and abuse

The Convention on the Rights of the Child guarantees every child the right to 
be protected from all forms of violence and abuse (Article 19). This right has 
been entrenched in the Constitution, which states that every child has the right 
to be protected from abuse, neglect, harmful cultural practices, and any form 
of violence (s.41(1)(d)). This includes protecting children from being directly 

29  UN Committee on the Rights of the Child General Comment No. 14 (2013) on the Right of the 
Child to have his or her Best Interests taken as a Primary Consideration.

abused, as well as protecting children from the harmful impact of being exposed 
to violence within their families. 

The Family Law Act 2003 also emphasises the importance of protecting children 
from violence:

	y The Act obligates the parties to inform the court if they are aware of any 
family violence order that applies to the child or a member of the child’s 
family (s.123).

	y Where there has been an allegation of child abuse, the Director of Social 
Welfare must be notified and is entitled to intervene (s.180).

	y When deciding what is in the best interest of the child, the court must consider 
the need to protect the child from being abused or exposed to abuse, as well 
as any family violence involving the child or a member of the child’s family 

	 (s. 121).

	y In considering what order to make, the court must, to the extent that it is 
possible to do so consistently with the child’s best interest,  ensure that the 
order is consistent with any family violence order, and does not expose a 
person to an unacceptable risk of family violence (s.124). 

	y In making an order, the court can include any safeguards that it considers 
necessary for the safety of the child or other persons affected by the order 
(s.124(2)).

Family law proceedings involving family violence or abuse pose real 
challenges for the court. Where concerns have been raised about family 
violence, the courts must balance the benefit of the child having a meaningful 
relationship with both parents against the need to protect the child from 
violence. 

V. v M. [2018] FJCA 167, ABU0005.2017 (5 October 2018)
While children should have the benefit of both of their parents having a mean-
ingful involvement in their lives, to the maximum extent consistent with their 
best interests, there is also the need to protect children from physical or psy-
chological harm due to being subjected to, or exposed to, abuse, neglect or 
family violence which may necessitate restraints on contact by one parent. 
These objects are translated into primary considerations in determining what 
is in the best interests of the child. These two primary considerations have been 
called the “twin pillars” of the law (Mazorski v Albright [2007] FamCA 520; 
(2007) 37 Fam LR 518). Any judicial order made in the best interests of the 
child should take into account of both these aspects.

The essential task for the court is to determine the extent of risk which violent 
and abusive conduct poses for the child(ren) and to fashion orders which are 
commensurate with the degree of risk involved. In some cases, the judicial officer 
may determine that the degree of risk is unacceptable and therefore it is in the 
best interests of the child that no orders be made for the child to interact directly 



110 111

Good Practice Guidance for Dealing with 
Allegations of Family Violence 

	If one of the parties files a notice alleging child abuse, the registrar 
must immediately notify the Department of Social Welfare. If any court 
personnel have reasonable grounds to suspect that child has been abused, or 
is at risk of being abused, they should also immediately notify Department 
of Social Welfare (Family Law Act 2003, ss.113, 114).

	The Department can be notified verbally or by phone, but this must be 
followed up by written notice as soon as practicable. 

	The file for any Family Division matter that involves alleged or suspected 
family violence must be flagged with a red sticker. 

	Where there have been allegations of family violence, the power imbalance 
and risks to the survivor must be taken into account in deciding whether  
counselling and mediation is appropriate. If counselling is being used, 
appropriate safeguards must be in place to minimise power imbalances 
and ensure the survivor’s safety (e.g. by using “shuttle” mediation rather 
than having all the parties sit together). 

	If the child abuse / family violence allegations are raised for the first time 
during the family proceedings and the police are not involved, the judicial 
officer may have to direct a welfare officer or counsellor/registrar to make 
further inquiries and report back to the court.

	Judicial officers may also issue an interim or final domestic violence 
restraining order (DVRO), at the request of one of the parties or on their 
own motion, in the course of proceedings under the Family Law Act 2003 
(Domestic Violence Act 2009, ss.8 and 26(1)).

	Judicial officers must balance the benefit of the child having a meaningful 
relationship with both parents against the need to protect the child from 
violence.

	Be sensitive to the impact of spousal abuse on a person’s parenting 
abilities. As a result of family violence, a parent may struggle with poor 
self-esteem and depression, and may require time and support to overcome 
the impact of the violence. A survivor’s behaviour under the stress of 
an abusive relationship should not prejudice the court’s decision about 
parenting responsibilities.

or indirectly with the parent who presents that risk. In other cases, the Court 
may decide that sufficient safeguards can be put in place which would protect 
the child and family and allow the child the benefit of a meaningful relationship 
with both parents.  In any determination of what is in a child’s best interests, 
judicial officers must give significant weight to ensuring that children live in an 
environment where they are safe from violence or abuse.  

The Domestic Violence Act 2009 also recognises that parties to an 
application for a restraining order may also be involved in, or are likely 
to become involved in, family law proceedings. It includes provisions 
to resolve inconsistencies between domestic violence restraining orders and 
parenting orders or agreements, and to ensure that parenting orders do not expose 
a parent to risk of further family violence.

	If a residence order or contact order is being made in favour of the 
abusing partner, consider including safeguards to protect the child(rne) 
or other family members:
- Order that any time spent with the child be supervised by a specified 

person.
- Specify limits on communication with the child, for example the 

timing and frequency of phone calls.
- Impose an obligation on the abusive parent to undergo treatment or 

attend counselling as a precondition of spending time with the child.
- Require that any contact with the child be supervised by a designated 

person (generally used for high risk cases only).
- Specify arrangements for supervised hand-over of the child, or hand-

over in a neutral setting, to reduce the risk to an abused parent and to 
respect the conditions of any restraining order in place. The neutral 
setting should be somewhere child-sensitive (e.g. welfare office, not 
a police station). 

Family Court Orders and DVROs under the Domestic Violence Act

	y An application for a DVRO can be commenced in the Family Division. 
Judicial officers can also issue a DVRO on their own motion in the course 
of proceedings under the Family Law Act 2003 (Domestic Violence Act ss.8 
and 26(1)).

	y Courts must issue an interim DVRO in the first instance whenever there are 
allegations of DV (s.25).

	y All courts must consider best interest of the child in making DVRO. 

	y Where a court issues a DVRO for a person with children in their care, 
unless the court orders otherwise, the standard non-molestation conditions 
also apply for the protection of the children (s.28).

	y A court can also issue a DVRO for the safety and well-being of a child, 
including orders about where the child should live, who should care for the 
child, who can have contact with the child, and arrangements for the safety 
and well-being of the child (s.31(2)).
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Family Court Orders and DVROs under the Domestic Violence Act

	y This order takes effect immediately and remains in force until it is varied, 
suspended or discharged by a subsequent order by a court exercising 
jurisdiction under the Family Law Act 2003. In this way, the complainant 
and children have immediate protection that remains in effect until 
parenting orders are made by the Family Division. 

	y If a parenting order or agreement is already in place for the child, any court 
issuing a DVRO may vary or suspend that order or agreement to the extent 
necessary to ensure the safety and wellbeing of the child or another person 
who will be protected by the DVRO (s.31(6)). 

	y In deciding whether to vary or suspend a parenting order or agreement, 
the Court must take into account the nature and extent of the risk to the 
child and to any other person protected by the restraining order, and decide 
whether that risk can be eliminated by varying an existing order:

- to provide that access or contact visits with the child may only take 
place if supervised by a suitable person specified by the Court; 

- to require that arrangements be made to ensure that the respondent 
does not come into contact with the person protected by the DVRO 
when a child is being collected and returned for access or contact visits 
(s. 31(9)).

	y Where a domestic violence restraining order is made for the safety and well-
being of a child, a sealed copy must be forwarded as soon as possible to 
the Registrar of the Family Division of the Magistrates Court or the Family 
Division of the High Court, which ever may be appropriate (s.31(13)).

	y A parenting agreement or parenting order from the Family Division does not 
override bail conditions imposed by the criminal court. If, as a condition of 
bail, an accused is prohibited from having contact with a child, the accused 
must request a bail variation to be able to 

e) Right of the child to an adequate standard of living

The Convention on the Rights of the Child guarantees every child the right of 
every child to a standard of living adequate for the child’s physical, mental, 
spiritual, moral and social development.  Parents have the primary responsibility 
to secure, within their abilities and financial capacities, the conditions of living 
necessary for the child’s development. Governments must take all appropriate 
measures to secure the recovery of maintenance for the child from the parents 
or other persons having financial responsibility for the child, both within the 
country and from abroad (Article 27). 

The Constitution guarantees every child the right to basic nutrition, clothing, 
shelter, sanitation and health care, and emphasises the equal responsibility of 
both parents to provide for their children (s.41(1)(b) and (c)). This principle is 
reinforced by the Family Law Act 2003 which states that it is the primary duty of 
both parents to maintain a child (s.86(1)).  Section 86 also emphasises that the 
duty of a parent to maintain a child:

	y Is not of lower priority than the duty of the parent to maintain any other 
child or another person; 

	y Has priority over all commitments of the parent other than commitments 
necessary to enable the parent to support himself/herself any other child or 
another person that the parent has a duty to maintain; and 

	y Is not affected by the duty of any other person to maintain the child. 

Factors to Consider in Deciding on Maintenance for a 
Child (ss.90-91 FLA)

	y The proper needs of the child (including the age of the child; the manner 
in which the child is being, and in which the parents expect the child to be, 
educated or trained; and any special needs of the child); 

	y The income, earning capacity, property and financial resources of the child;

	y The income, earning capacity, property and financial resources of the party 
or each of the parties; 

	y The commitments of the party, or each of the parties, that are necessary to 
enable the party to support himself/ herself or any other child or another 
person that the person has a duty to maintain; 

	y The direct and indirect costs incurred by the parent or other person with 
whom the child lives in providing care for the child; 

	y Any special circumstances which, if not taken into account in the particular 
case, would result in injustice or undue hardship to any person. 
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KEY POINTS TO REMEMBER
	y The best interests of the child is the primary consideration in any decision 

about parental responsibilities. Where the interests of the child conflict 
with any other party, a larger weight must be attached to what serves the 
child best.

	y In making best interest determination, judicial officers must take into 
account the wishes of the child, but are not bound by want the child wants; 
the decisive factor is the judicial officer’s determination of what is in the 
best interest of the child, after careful and thorough examination of all 
available information.

	y Children have the right to know and be cared for by both their parents, 
and to spend time with and communicate on a regular basis with both their 
parents and other people significant to their care, welfare and development. 
This right is the right of the child, not the right of the parent.

	y While children should have the benefit of meaningful relationships with 
both of their parents, judicial officers also have an obligation to protect 
children from violence. Depending on the level of risk, additional 
safeguards may be needed to ensure that visitation does not place the child 
or other parent at risk of further harm. 

	y Children have the right to an adequate standard of living, and it is the 
equal responsibility of both parents to provide for their children. The duty 
of a parent to maintain a child has priority over all commitments of the 
parent other than commitments necessary to enable the parent to support 
himself/herself any other child or another person that the parent has a duty 
to maintain.

3. CARE AND PROTECTION PROCEEDINGS

The Convention on the Rights of the Child, the Constitution (s. 41(1)) and the 
Family Law Act 2003 (s. 41) recognise that parents have primary responsibility 
for the care, upbringing and development of their children.  However, in all 
communities there is a minority group of parents who neglect, abuse or exploit 
their children, or are incapable of providing appropriate care and protection. In 
these cases, the government has authority and responsibility, generally exercised 
through the Courts, to intervene to support the parents and protect the child. 

This principle evolved from the parens patriae doctrine, which required the 
State to intervene to exercise parental authority and protect children who were 
abused, abandoned or exploited by their parents or caregivers. The overarching 
responsibility of judicial officers for the protection of children is reflected in the 
Constitution (s.41(1)(d)), and in the Juveniles Act 1973, Part IX of the Juveniles 
Act gives the Courts important authority to intervene to protect children from 
violence, abuse and exploitation. 

Constitution
s.41(1) Every child has the right—

(d)  to be protected from abuse, neglect, harmful cultural practices, any 
form of violence, inhumane treatment and punishment, and hazardous or 
exploitative labour.

3.1 Definition of Children in Need of Care and Protection

Section 40 of the Juveniles Act provides a detailed list of the situations where a 
child under the age of 18 may be considered to be in need of care, protection or 
control:

	y The child has no parent or guardian or has been abandoned by his parent or 
guardian or is destitute; 

	y The child’s parent or guardian does not or is unable or unfit to exercise 
proper care and guardianship and s/he is either falling into bad association or 
is exposed to moral or physical danger, or is beyond control; 

	y The lack of care, protection and guidance is likely to cause the child 
unnecessary suffering or seriously to affect his/her health or proper 
development; 

	y A scheduled offence has been committed in respect of the child or in respect 
of a child who is a member of the same household; 

	y The child is a member of the same household as a person who has been 
convicted of a scheduled offence in respect of a juvenile; or 

	y The child is a female member of a household a member of which has 
committed or attempted to commit an offence against section 223 of the 
Crimes Act 2009.

 

3.2 Applications for a Care and Protection Order 

The Juveniles Act and the Child Welfare Act 2010 outline the following general 
procedures for identifying and responding to children in need of care and 
protection:

	y Specified professionals (including health workers, police officer, legal 
practitioners and teachers) are required to report to the Department of Social 
Welfare if they become aware or reasonably suspect that a child has been, or 
is likely to be harmed [Child Welfare Act, s.4 ]

	y A designated medical officer can issue a care and treatment order requiring 
a child to be held in a health care facility for up to 96 hours where s/he 
reasonably suspect that a child at a health care facility has been harmed 
and is likely to be taken from the facility and suffer further harm if 
immediate action is not taken [Child Welfare Act, ss.10-11].
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	y Any welfare officer or police officer may, on behalf of the Director, take into 
care any child who appears to be in need of care, protection or control. The 
Director must apply as soon as practicable to a Juvenile Court for a care and 
protection order [Juveniles Act, s.41(2)].

	y In addition, any person having reasonable grounds for believing that a child is 
in need of care, protection or control may make an application to a magistrate 
to have the child brought before a Juvenile Court [Juveniles Act, s.44(1)].

	y A magistrate may, where there is reasonable cause to suspect that a child is 
being assaulted, ill-treated or neglected or is otherwise in need of care, issue 
a warrant authorising any police officer to remove a child to a place of safety 
until the child can be brought before the court [Juveniles Act, s.46(1)] 

	y A child who is about to be brought before a Juvenile Court as in need of care 
and protection may be removed to a place of safety by a welfare officer or 
police officer, but the child cannot be kept for more than 14 days without an 
order from the court [Juveniles Act, s.45 (1), (2)].

	y Where a child has been taken to a place of safety, the welfare officer or police 
must forthwith send a notice to the Juvenile Court specifying the grounds 
upon which the child is to be brought before the court, and must also send 
the particulars to the child’s parent or guardian, along with a warning for the 
parent to attend court on the date of the hearing [Juveniles Act, s.45(3)]

	y If the child hasn’t been removed to a place of safety, then a summons should 
be issued requiring the child to attend before the Juvenile Court [Juveniles 
Act, s. 45(4)].  

	y The welfare officer must investigate the home circumstances, health, age, 
character, and general antecedents of the child as are likely to assist the court 
[Juveniles Act, s.45(5)]. 

3.3 Case Management and Interim Orders

Once the application for a care and protection order is filed, the registrar should 
immediately fix a time and place for the application to be heard, recognising that 
it is in the best interests of the child for the matter to be heard as soon as possible. 
Cases concerning a child’s care and protection must be pro-actively managed by 
the  court to ensure that decisions are made as quickly and efficiently as possible, 
taking into account the fact that delays can exacerbate family conflict and are 
likely to prejudice the welfare of the child.

On the first mention date before the Juvenile Court, the magistrate should 
generally adjourn the case to give the welfare officer sufficient time to complete 
his/her investigation and prepare a full report on the child.  Where necessary, the 
court should also make an interim order to ensure the safety and well-being of the 
child during the period of the adjournment. 

Interim Care and Protection Orders
When an application for a care and protection order is filed, the Juvenile Court 
may:

	y Order investigations and medical examinations to be made and for the 
court to be furnished with reports on such investigations and examinations 
(s.41(3)). 

	y Place the child into the temporary care of the Director until the investigations 
and examinations are completed(s.41(3)). 

	y Hear any objections to the application (s.41(3)). 
	y If a juvenile court is not in a position to decide what order ought to be 

made, the court may make such interim order as it thinks fit to keep the 
child in a place of safety (s.48). 

	y The interim order cannot be for more than 14 days, but it can be renewed 
at the end of that period if the court deems it expedient to make a further 
interim order (s.48). 

In addition to the powers under the Juveniles Act to remand a child to the care 
of the Director, the Juvenile Court can also issue an interim domestic violence 
restraining order (DVRO) under the Domestic Violence Act 2009 to impose 
conditions to ensure the safety and well-being of the child, including: 

	y Standard non-molestation conditions (s.27); 

	y Non-contact conditions (s.29); and  

	y An order with respect to where the child should live, who should care 
for the child; arrangements for contact in relation to the child; or other 
issues relating to the safety and wellbeing of the child (s.31).

Good Practice Guidance for Minimizing Delays
	Give priority in scheduling to applications for care and protection orders;

	Set clear timeframes for the progress of the case and give directions as 
appropriate to the needs of the case;

	Keep any adjournments granted to the minimum time period possible;

	Reduce the number of occasions the child is required to attend court;

	Weigh up any requests for adjournments against the adverse effect on the 
child’s welfare, particularly if the child has been removed from his/her 
parents or caregiver.
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Separating a child from his/her parent or caregiver can be very traumatic for 
the child, and therefore an interim order placing a child in the care of the 
Director should only be made if the court is satisfied that it is both necessary and 
proportionate, and that less intrusive options (such as using a DVRO) would not 
be sufficient to protect the child from further harm.

3.4 Child Care and Protection Hearings

Care and protection orders can have serious consequences for the child 
and parent relationship and therefore requires a full and fair hearing in 
accordance with the rules of natural justice.

3.4.1 Participation of the parent / guardian

The Convention on the Rights of the Child emphasises that any decisions about 
the removal of a child from his or her parents must only be made after careful 
consideration by the judicial authority, and with the participation of the parents, 
child and other interested parties (Article 9).  This principle is reflected under 
section 47 of the Juveniles Act, which gives parents the right to oppose a care 
and protection application.

Juveniles Act 1973
Power to parent to oppose application 

s.47. Where a juvenile is brought before a juvenile court as being in need of 
care, protection or control, the court shall allow his parent or guardian or their 
barrister and solicitor, to be heard on any application made in relation to the 
juvenile if they so wish: 

Provided that where the parent or guardian cannot be found or cannot in the 
opinion of the court be reasonably required to attend, the court may allow any 
relative or other responsible person to take the place of the parent or guardian. 

Magistrates must ensure that parents receive timely notice of the application 
and are informed of the date to appear in court. The court  may only decide the 
application in the absence of the parents if the parents have been given reasonable 
notice and fail to attend, or the court is satisfied that they cannot, after reasonable 
efforts, be located. 

3.4.2 Participation of the child

The Juveniles Act does not specifically require the Juvenile Court to consider the 
views of the child before making a care and protection order. However, Article 
12 of the Convention on the Rights of the Child guarantees children the right 
to express their views in all matters affecting them, and in particular requires 
that children be provided with the opportunity to be heard in any judicial and 
administrative proceedings affecting them. The views of the child must be given 
due weight in accordance with the age and maturity of the child. 

Care and protection orders have a significant impact on the life of a child and it is 
therefore essential that the child be allowed to participate in the decision-making 

process and have influence over the decision that is made. The court may be 
informed of the child’s views:

	y Indirectly through the report prepared by the welfare officer;

	y Through affidavit material filed by counsel; or

	y Directly by speaking to the child, where appropriate given the child’s age 
and the circumstances of the case.

See Chapter 2.5 for guidance on factors to consider in determining how best 
to elicit children’s views. 

Unlike the Family Law Act 2003, the Juveniles Act does not specifically provide 
for separate legal representation for children who are the subject of a care and 
protection application. However, magistrates should consider making an order 
for the child to be separately represented if the court considers it is necessary in 
the child’s best interests, particularly in cases where the application for the order 
is contested by the child’s parents, or where the child him/herself opposes the 
application. 

3.4.3 Reduced formality of the proceedings 

For children and parents to be able to participate effectively and be heard, Juvenile 
Court proceedings must be adapted to be more informal, less adversarial, and 
more “child-friendly”. 

The Juveniles Act requires the Juvenile Court to sit in a different building or room 
from the sittings of other court proceedings, or on different days or at different 
times than when other matters are heard (s.17(2)). It is particularly important to 
ensure that care and protection proceedings are not mixed with criminal matters.  
The Act also requires proceedings to be closed to the public, with only members 
and officers of the court, parties to the proceeding and their lawyers, and other 
persons authorised by the court present (s.17(3)).

In addition, there are a number of simple strategies that the Juvenile Court can use 
to minimise the formality of the proceedings and encourage active participation 
of the child and his/her parents or guardian:

Good Practice Guidance for Reducing Formality 
	Consult with the child about if and how s/he will express his/her views to 

the court [see Chapter 2.5]. 

	Ensure that the registrar or counsellor prepares the child in advance [see 
Chapter 2.5.1].

	Dispense with formal courtroom attire;

	At each appearance, provide a brief explanation, in simple language, of 
any rulings or decisions made and what is expected next from the child 
and parents, e.g. “The welfare needs more time to talk to you and prepare 
a report, so you are finished for today. But you need to come back to this 
courtroom at 10:00 am on 22 June. Do you understand?”



120 121

	Avoid legal jargon as much as possible, and explain any legal terms as 
they are mentioned. 

	Schedule a specific time for the child to attend court so that s/he does not 
have to spend a long time waiting at the courthouse. If the child does have 
to wait, ensure that they have a private and comfortable space to sit and 
games, books or toys to keep them occupied.

	Meet the child without the other parties present. Children must be able 
to express their wishes freely, without any pressure from their parents or 
other family members. 

	 Speak with the child in chambers or some other smaller, more informal 
room rather than the courtroom. If the courtroom is used, re-arrange the 
seating so that the magistrate is on the same level as the child, sitting 
around a table. 

	If proceedings are held in chambers, have the court registrar present and 
ensure that the particulars are recorded and placed on the court file. 

	Introduce yourself and begin by putting the child at ease with a series of 
questions concerning their age, schooling and favourite pastimes. 

	Use simple and direct language, appropriate to the child’s age and level 
of development [see Part A for further discussion]. Be patient and allow 
the child time to express him/herself.

	Adapt the length of questioning to the child’s age and attention span. Take 
frequent breaks.

	End by thanking the child, and remind them that you will consider what 
they have told you very carefully, but that ultimately it is your job as the 
magistrate to decide what is best.

	Ask question to actively engage the child’s parents in the hearing and 
draw out additional information. 

	At the end of the proceedings, explain your decisions, the reasons for 
it, and any order made in simple language that the child and parents can 
understand. If the court order is not in line with the expressed wishes of 
the child, be sure to explain why, in simple language.

Good Practice Guidance for Reducing Formality 3.5 Types of Care and Protection Orders that may be Made 

The Juveniles Act (s.41(4)) states that if, after considering the application, the 
Juvenile Court is satisfied that the child is in need of care, protection or control, 
the court may issue the following orders:

Care and Protection Orders
1. Order the child to be 

returned to parent/guardian.
May be combined with a supervision order

2. Order the parent/guardian 
to execute a bond  to 
exercise proper care.

May be with or without surety.

May include directions about: 

- Things the parents must do: attend 
family or individual counselling, a 
parenting programme, or drug / alcohol 
treatment; ensure the child attends 
school regularly.

- Things the parents must not do:  use 
violent discipline; allow a specified 
person to have contact with the child; in 
the case of child labour, not allow the 
child to do specified work.

3. Make a care order placing 
the child in the care of the 
Director

Remains in force until the child turns 18, 
unless otherwise varied or revoked.

Court may also require either or both 
parents to contribute a specified amount 
for the child’s maintenance, having regard 
to their means (s.72).

4. Order the child to be 
under the supervision of a 
probation officer or some 
other person appointed by 
the court

For a specified period up to 3 years.

May be ordered on its own, or in 
combination with another order. 

In addition, under the Domestic Violence Act 2009, the court can issue a 
restraining order in relation to a child placing restrictions on an abusing parent, 
guardian, family member or other caregiver’s contact and communication with 
the child, by either direct that no contact can occur, or that only supervised 
contact can occur (ss.29, 31). Restraining orders can be made by the Court on its 
own motion (s.26(1)), or on application by a welfare officer, police officer the 
child’s parent/guardian, other person the child lives with, or, with leave of the 
court, a child who is 16 years or older (s. 19(b), (c)). 



122 123

Care and Protection Orders
	y Orders returning a child to his/her parent or guardian under supervision are 

generally used where the court is satisfied that the child can safely return 
home, provided the parents receive appropriate supervision and support to 
address the underlying problems in the family that brought them before the 
court. The court must also be satisfied that the parents are likely to adhere 
to the order.

	y Restraining orders are commonly used where the child would be safe to 
remain at home with a non-abusing parent if the other parent or family 
member who harmed the child was subject to restricted or no contact with 
the child.

	y Care orders are generally used where a child is without parental care (e.g. 
orphaned or abandoned), or where the court has determined that the child 
is at risk of further harm if s/he was allowed to remain with the parents. 

The Juveniles Act allows the Juveniles Court to vary or revoke any order at any 
time upon the application by a welfare officer or the child’s parent/guardian 
(s.42). This gives the Court a relatively broad amount of flexibility to amend and 
adjust a child care and protection order as needed in the best interest of the child, 
without having to appeal to the High Court.

3.6 Principles for Decision-making

Care and protection orders have a significant impact on the most fundamental 
aspects of the life of child’s life and his/her family and may change the course 
of their lives both temporarily and in the long-term. In particular, removing a 
child from his or her home and family is a serious act with potentially long-term 
consequences for the child and should not be done lightly. As such, decisions 
should be made after careful consideration of all the circumstances, guided by 
the following principles: 

a) Best Interest of the child as the paramount consideration 

The Convention on the Rights of the Child (Article 3) requires that, in all actions 
concerning a child, the best interests of the child shall be a primary consideration. 
This best interest principle has been entrenched in the Constitution which states 
that the best interests of a child are the primary consideration in every matter 
concerning the child (s.41(2).

The Juveniles Act does not provide guidance on the factors to consider in making 
best interest determinations, however section 121 of the Family Law Act 2003 
includes an instructive list of factors that can guide Juvenile Court magistrates: 

b) Right of the child to protection from violence and abuse

The Convention on the Rights of the Child guarantees every child the right 
to be protected from all forms of violence and abuse (Article 19). This right 
has been entrenched in the Constitution, which states that every child has the 
right to be protected from abuse, neglect, harmful cultural practices, and any 
form of violence (s.41(1)(d)). In determining what is in the best interest of the 
child, the court must give careful consideration to the need to protect the child 
from physical or psychological harm by being subjected to abuse, ill-treatment, 
violence or neglect. 

c)  Family Preservation

It is generally recognised that the family is the best environment for the care, 
nurture and development of a child. Where parents are experiencing stress or 
difficulties in the proper care and upbringing of their children, it is the government’s 
responsibility to assist parents and prevent the necessity of removing the child.  

Best Interest Checklist
	Any wishes expressed by the child and any factors (such as the child’s 

maturity or level of understanding) that the court thinks are relevant to the 
weight it should give to the child’s wishes; 

	 The nature of the relationship of the child with each of the child’s parents 
and with other persons; 

	 The likely effect of any changes in the child’s circumstances, including the 
likely effect on the child of any separation from either of his or her parents; 
or any other child, or other person, with whom the child has been living; 

	 The capacity of each parent, or of any other person, to provide for the 
needs of the child, including emotional and intellectual needs; 

	 The child’s maturity, sex and background (including any need to maintain 
a connection with the lifestyle, culture and traditions of the child) and any 
other characteristics of the child that the court thinks are relevant; 

	 The need to protect the child from physical or psychological harm 
caused, or that may be caused, by being subjected or exposed to abuse, 
ill-treatment, violence or other behaviour; or being directly or indirectly 
exposed to abuse, ill-treatment, violence or other behaviour that is directed 
towards, or may affect, another person; 

	 The attitude to the child, and to the responsibilities of parenthood, 
demonstrated by each of the child’s parents; 

	Any family violence involving the child or a member of the child’s family; 

	Any family violence order that applies to a child or a member of the child’s 
family; 

	Any other fact or circumstance that the court thinks is relevant.
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The centrality of the family is acknowledged in Fiji’s Constitution, which states 
that every child has the right to family care, protection and guidance, which 
includes the equal responsibility of the child’s parents to provide for the child 
(Art. 41(1)(c)).

The Convention on the Rights of the Child (Article 9) emphasises that a child must 
not be separated from his or her parents against their will, unless the separation 
is necessary for the best interests of the child.   The UN Committee on the Rights 
of the Child has noted that, while all reports of abuse, neglect and maltreatment 
of children should be appropriately investigated and their protection from 
significant harm assured, the aim should be to stop parents from using violent 
or other cruel or degrading punishments through supportive and educational, 
not punitive interventions.  Children’s dependent status and the unique intimacy 
of family relations demand that decisions to intervene in the family should 
be taken with very great care. The UN Committee therefore recommends that 
formal interventions (for example, to remove the child from the home) should 
only proceed when they are regarded both as necessary to protect the child from 
significant harm and as being in the best interests of the child. 23 

The UK courts have repeatedly emphasised that for the court to compulsorily 
remove a child from his or her parents is a serious act, and that both children 
and parents must be protected from unwarranted interference by the State. There 
must be a clearly established objective basis for such interference, and evidence 
that the child has or is likely to have suffered significant harm. The fact that the 
child’s parents are less than perfect, or that the child might be better off with 
another family, is not enough:

30  UN Committee on the Rights of the Child General Comment No. 8 (2006) on the Right of the 
Child to protection from corporal punishment and other cruel or degrading forms of punishment.

In Re. B (A Child),[2013] UKSC 33, Lady Hale noted that the test for severing 
the relationship between parent and child is very strict: “only in exceptional 
circumstances and where motivated by overriding requirements pertaining 
to the child’s welfare, in short, where nothing else will do.” She provided the 
following guidance on determining when “significant harm” threshold had 
been met: 
(1) The court’s task is not to improve on nature or even to secure that every child 
has a happy and fulfilled life, but to be satisfied that the statutory threshold has 
been crossed. 
(2) When deciding whether the threshold is crossed the court should identify, 
as precisely as possible, the nature of the harm which the child is suffering or 
is likely to suffer. This is particularly important where the child has not yet 
suffered any, or any significant, harm and where the harm which is feared is 
the impairment of intellectual, emotional, social or behavioural development. 
(3) Significant harm is harm which is “considerable, noteworthy or important”. 
The court should identify why and in what respects the harm is significant. 
Again, this may be particularly important where the harm in question is the 
impairment of intellectual, emotional, social or behavioural development 
which has not yet happened.

d) Minimising use of residential (institutional) care 

The Convention on the Rights of the Child requires governments to provide 
alternative arrangements for the care of children who are temporarily or 
permanently deprived of their family environment, or in whose own best interests 
cannot be allowed to remain in that environment (Article 20). Where-ever 
feasible, it is generally preferable for children to be cared for by an extended 
family member, foster family, or placed in some other family-like setting. 

There is now significant global evidence demonstrating that placing children 
in orphanages, children’s homes or other forms of residential care, regardless 
of the quality of care provided, is highly damaging to all aspects of a child’s 
development. Children’s emotional, psychological, mental, spiritual, moral and 
social development can best be achieved when they are raised in a family, rather 
than an institutional care setting. 24 

Rationale for minimising placement of children in children’s homes
	y Orphanages and children’s homes do not provide children with the 

continuity of care that they need to form a lasting attachment with an 
adult caregiver. On-going and meaningful contact between a child and an 
individual care provider is impossible to maintain because of the high ratio 
of children to staff, the high frequency of staff turnover and the nature of 
shift work. 

	y As a result, children raised in institutions exhibit a number of emotional, 
behavioural and cognitive impairments, including difficulties in language 
development, problems in concentrating, attention-seeking behaviour, and 
“attachment disorder” (difficulty forming and maintaining relationships).  

	y Compared with children raised at home or in foster families, 
institutionalized children have been found to be far more likely to 
have social and behavioural abnormalities such as delays in social and 
emotional development, aggressive behaviour problems, inattention and 
hyperactivity. 

	y Children under the age of three are particularly vulnerable. The first 
three years of life are the most sensitive period for brain development, 
and bonding with a parent or other caregiver is crucial for normal 
development. If the child is deprived of the supportive relationship with a 
primary caregiver, the normal development of neural pathways is seriously 
affected. 

	y Even in children who had been institutionalized for a relatively short time, 
brain mechanisms for social behaviour and attachments may be permanently 
affected, leading to a greater probability of antisocial behaviour. Studies 
have found that for every three months that a young child resides in an 
institution, they lose one month of development.

	y Children who turn 18 in institutional care often have difficulty reintegrating 
into the community because they lack basic life skills and a supportive 
network of extended family and friends.

31  UN Guidelines for the Alternative Care of Children, A/RES/64/142; Williamson, J. & Greenberg, 
A., Families not Orphanages, Better Care Network, 2010.

31
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KEY POINTS TO REMEMBER
	y Orders in relation to the care and protection of children can have significant, 

life-long consequences for a child. Decisions should be made after careful 
consideration of all the circumstances, and taking into account the views 
of the parents, child and social worker. 

	y All decisions about the care and protection of children must be guided by 
what is in the best interest of the child.

	y A child may in exceptional situations be removed from the care of his or 
her parents, provided that this is in the child’s best interests. Situations 
that may justify such separation are, in particular, serious abuse or neglect. 

	y Where it is necessary to remove a child from his or her family, alternative 
care should, wherever possible, be arranged in a family setting, as 
residential care (children’s homes, orphanages) can be highly damaging to 
all aspects of a child’s development.

              Guidelines

CALLING FOR REPORTS UNDER FLA – s. 54 
Use of Guideline Forms

Powers to Call for Reports

	Family Court has powers to call for reports from a family and 
child counsellor or welfare officer on such matters relevant to 
the proceedings: s. 54 (2).

	Such reports may be received in evidence in the proceedings: 
s. 54(8)

The Frequent Problem: 
Orders Under s. 54

	The Court does not identify the areas in respect of which a 
report is needed.

	As a result the officer preparing the report normally does a 
home environment report with his or her recommendations.

	The reports finally do not assist the court as it does not address 
what the court had in mind.

	We fail to realize that we have not asked the reports on a par-
ticular issue.

Forms:  
Approved by the Hon. Chief Justice Mr. Justice K. Kumar

	The use of the forms have been approved by the Hon. Chief 
justice.

The Guideline Forms

	See next page.
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FORM JC 1 

 

1 
 

JUVENILE COURT                                                          PHONE:  3211901 
P.O.BOX 2215    
GOVERNMENT BUILDINGS                                        
SUVA  

 
Form: Report under s. 21 (7) of the Juveniles Act 

Name of Juvenile and Case Number:  

(Note: The court requesting the information must tick the appropriate sections under which information is required) 

This form was given to …………………………………..…………… by ……………………………………..……….………… 

Senior Court Officer - Criminal Division of High Court. 

Signature: ………………………………………                                                                 Signature ………………………..………… 

                      Senior Court Officer        Officer 

 

1. Personal Information of the Child 
 

 Name of the child and his biological parents and/or adopted parents and/or guardian; 

 Any former and/or other name the child was/is known by; 

 Physical Address; 

 Date of Birth/Gender; 

 Any other matters as ordered by the Court. 
 

2. Previous Punishment(s) (if  any) 
 

3. Educational Background 
 

4. Family Background 
 

 Financial circumstances; 

 Describe house  and number of people in household (including grandparents); 

 Circumstances of other siblings. 

FORM JC 1 

 

2 
 

 
5. Any specific medical condition 

 
6. Offence 

 
 Circumstances surrounding the offence and how he/she came in conflict with the law; 
 Attitude towards the offence. 

 
7. Parents/ guardian’s views on the juvenile 

 
 Why did the offence occur? 

 Whether they are willing to take the responsibility of the juvenile and accept liability to pay any 

fine or compensation or costs on behalf of the juvenile; 

 What future arrangements have been made to ensure that the juvenile does not become a 

repeat offender? 

 

8. Further Information 
 

A. About the Child 
 

 Information about friends and peers; 

 His schooling arrangements; 

 His/Her views on the future; 

 Risk to the community. 

 
B. Community Work 

 
 Whether the juvenile is willing to undertake Community Work? 

 Recommended places for Community Work? 

 Recommended Supervisors of community work? 

 
C. Counselling 

 
 Whether the juvenile needs to go through counselling? 
(Please specify (psychiatric/ drug treatment/ anger management/ any other) 

 
If yes, what is the recommended place or institution for counselling?   

              The Guideline Forms
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FORM JC 1 

 

3 
 

 
D. Probation Orders 

 
 Is the juvenile under an existing probation Order? If yes - what is the assessment of the 

supervising officer? 
 

9.  Any other relevant matters which the court may take into account. 

         

10.   Worker’s Assessment and Recommendations 

 

Dated this                                    day of     20 

Signature: ………………………………………. 

Name: ……………………………………………. 

Position: …………………………………………….. 

Department/Organization: ………………………………………………. 

 

I …………………………………………………… of …………………..……………………………………… (name, 
address and occupation of person preparing the report) hereby declare that:  

1. I obtained the information stated in this form from ……………….……………………. and 
before obtaining the information I informed him/her/them the purposes for which the 
information is being obtained. 

2. The information was provided to me by …………………………………………………… 
voluntarily and without any undue pressure or threat. 

3. I am not related to the accused including his/her  spouse, parents or siblings’ and have no 
conflict of interest. 

 

………………….…………………… ………………………..…………  …………………………… 

               Name                   Signature   Date 

FORM MC 1 

 

1 
 

FAMILY DIVISION OF THE MAGISTRATES’ COURT                                                          PHONE:  3211810 
P.O.BOX 2215         
GOVERNMENT BUILDINGS                                        
SUVA  

 

Form:  Adoption Proceedings 

Parties Name and Case Number: 

(Note: The court requesting the information must tick the appropriate sections under which information is required) 

 

This form was given to ………………………….……………………… by ……………………………………..………………… 

Registrar Family Division of the High Court. 

 

Signature: ………………….…………..………                                                               Signature ……………………..……………… 

                                   Registrar        Officer 

 

1. Personal Information  of the Child 
 

 Name of the child and his biological parents and/or guardian; 
 Any former and/or other name the child is known by; 
 Physical Address; 
 Date of Birth/Gender; 
 Any other matters as ordered by the Court. 

 
 

2. Reasons for Adoption 
 

 Why do the biological parent(s) want the child to be adopted? 
 Why is adoption intended by the applicants? 
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FORM MC 1 

 

2 
 

3. Residency Status of the Applicants 
 

 Are the applicant(s) citizens of Fiji Islands? 
 Are the applicant(s) residents of Fiji Islands? 
 Is the child resident in Fiji Islands? 

 
4. Adoptive Parents 

 
 Financial Situation; 
 Home environment; 
 Attachment to the child; 
 Child’s attachment to the adoptive parents; 
 Has the placement bonding (3 months) occurred? When did it start? 
 Whether the adoptive parents have received any gain from the arrangement or paid any money 

in return? 
 Are they fit and proper persons to adopt the child? 
 Adoptive parent’s biological children’s views on adoption and their views towards the subject 

child? 
 

5. Child’s Wishes   
 

 Has the child been consulted in regards the adoption? 
 If yes, what are his or her views on the same? 
 What are the child’s attachment to the people he resides with? 
 Will he/ she be separated from a sibling? What are his/or views on this? 
 What are his/her siblings views on the separation. 
  

 
6. Do the biological parents understand that the effect of adoption is to permanently deprive them of 

their rights and liabilities of parental responsibilities? 

 
7. Any other relevant matters which the court may take into account for the interest of the child. 

 
 Court to specify any other areas of concern. 
 Your views if any on other matters which the court must take into account. 
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8. Your Recommendations 

 

Dated this                                    day of              20 

 

Signature: ………………………………………. 

Name: ……………………………………………. 

Position: …………………………………………….. 

Department/Organization: ………………………………………………. 

 

I …………………………………………………… of …………………..……………………………………… 
(Name, address and occupation of person preparing the report) hereby declare that:  

1. I obtained the information stated in this form from ……………….……………………. and 
before obtaining the information I informed him/her/them the purposes for which the 
information is being obtained. 

2. The information was provided to me by him/her/them voluntarily and without any undue 
pressure or threat. 

3. I am not related to any of the parties to the proceedings including their parents or siblings’ 
and have no conflict of interest. 

 

…………………………………… …………………………………                  ………………………… 

Name                   Signature    Date 
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FORM MC 2 

1 
 

FAMILY DIVISION OF THE HIGH COURT                                                          PHONE:  3211810 
P.O.BOX 2215         
GOVERNMENT BUILDINGS                                        
SUVA  

 

Form:  Parenting Order/ Child Recovery Proceedings 

Parties Name and Case Number: 

(S. 54(2) of the Family Law Act) 

(Note: The court requesting the information must tick the appropriate sections under which information is required) 

This form was given to ………………………….………………………… by ……………………….………………..…………… 

Registrar Family Division of the High Court. 

 

Signature: ……………………..………..………                                                                 Signature …………………………………… 

  Registrar        Officer 

 

1. Personal Information  of the Child  
  

 Name of the child and his biological parents; and/or adopted parents and/or guardian 
 Any former or other name the child is known by; 
 Date of Birth/Gender; and 
 Physical Address; 
 Any other matters as ordered by the Court. 
  

 
2. Do you know any parent/party personally? Make a declaration to this effect. If yes, you will have to 

assign a different case officer to this file. 

 

3. Is the child subject to any care order? If yes please provide details and the child’s current living 

arrangements. 

 

FORM MC 2 
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4. Home Environment  
 

 Describe the environment where the child currently lives. 
 Describe the environment of the other parent with whom the child does not live. 
 Your views on which environment is proper for the upbringing of the child? State reasons. 
  

 
5. Child’s Wishes  

 
 Whom does the child want to live with? Why?  
 Your view on the child’s maturity or level of understanding? 
 Child’s views on contact?  
 What times of contact does the child prefer? 
 Any practical difficulties in having regular physical contact as informed by the child and the 

parents? 
 Any practical difficulties in having regular contact by other means such as telephone, skype, 

face time etc. 
 Has the child’s views been tainted by the preference of one parent or any other person? 
 What are the child’s views on being separated from the people he lives with? 
 What are the child’s views on sibling separation? 
 What are the child’s sibling(s) views on him/her being separated from them? 

 
  

6. Settled Environment 
 

 Describe the child’s attachment to his family; 
 Describe the child’s attachment to friends and/or relatives; 
 Describe the child’s attachment to siblings and vice versa; 
 Is the child schooling? 
 Child’s performance in school. 
 Your views on whether the child is settled in the environment. 

 
7. Nature of the relationship of the child with each of the child’s parents and with other persons. 

 
 

8. The parent’s views on the likely effect of any changes in the child’s circumstances, including the 

likely effect on the child of any  separation from – 

 
 Either of his or her parents; or 
 Any other child, or other person, with whom the child has been living; 
 Your view on this aspect. 
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FORM MC 2 

3 
 

9. Each Parents Views  
 

 On how they can provide for the child’s needs; 
 On how they can provide for the child’s emotional and intellectual support; 
 On the arrangements regarding the child if they are a working parent.  Is this an existing 

arrangement?   
 On their financial background; 
 Your assessment on this aspect. 

 
 

10. Need to maintain a connection with the lifestyle, culture and tradition of the child. 
 

 Each parent’s views; 
 How do they propose to ensure continuity; 
 Your assessment on this aspect. 

 
 

11. Parent’s attitude to the child and to the responsibilities of parenthood demonstrated by each. 
 
 

12. Any violence towards the child by any parent as related by the child? 
 
 

13. Has the child observed any form of domestic violence within the family? 
  
 

14. Is the child under any risk of violence? 
 

 Parent’s views; 
 Your assessment. 

 
15. Any other relevant matters which the court needs to consider for the welfare and development of 

the child. 
 

 If required by Court (state the areas). 
 Your views in respect of this which you consider important for the court to have regard to. 

 

16. Any other relevant matters which you consider relevant for the welfare and development of the 
child. 
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17. Your recommendations (if any). 

 

Dated this    day of   ………………………………………………. 20 

Signature: ………………………………………. 

Name: ……………………………………………. 

Position: …………………………………………….. 

Department/Organization: ………………………………………………. 

 

I …………………………………………………… of …………………..……………………………………… (name, address 
and occupation of person preparing the report) hereby declare that:  

 

1. I obtained the information stated in this form from ……………….……………………. and before 
obtaining the information I informed him/her/them the purposes for which the information is 
being obtained.  

2. The information was provided to me by him/her/them voluntarily and without any undue 
pressure or threat.   

3. I am not related to any of the parties to the proceedings including their parents or siblings’ and 
have no conflict of interest. 

 

……………………………………………. ………………………………………  ……………………………… 

Name                   Signature    Date 
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FORM HC 1 

1 
 

FAMILY DIVISION OF THE HIGH COURT                                                          PHONE:  3211810 
P.O.BOX 2215         
GOVERNMENT BUILDINGS                                        
SUVA  

 

Form:  Hague Convention Proceedings 

Parties Name and Case Number: 

(S. 54(2) of the Family Law Act and Regulation 73(5) of the Family Law Regulation) 

(Note: The court requesting the information must tick the appropriate sections under which information is required) 

This form was given to ……………………………….….……………… by 

………………….…………..………………………… 

Registrar Family Division of the High Court 

Signature: …………………..…………………                                                                 Signature 

……………………………..………… 

                                 Registrar        Officer 

 
1. Personal Information  of the Child  

  
 Name of the child and his biological parents; and/or adopted parents and/or guardian; 
 Any former  and/or other name the child is known by; 
 Date of Birth/Gender; and 
 Physical Address; 
 Any other matters as ordered by the Court. 

 

2. Your declaration that you do not know any party personally. If you do, a different case officer must 

be assigned to conduct and prepare the report. 

 
3. Home Environment  

 
 Describe the environment where the child currently lives. 

FORM HC 1 
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 Your views on whether the environment is proper for the upbringing of the child? State reasons. 
 

 
 

4. Child’s Wishes  
A. Return of Child 
 

 Does the child object to being returned? Please note that a specific question must be asked as 

to whether the child wants to go back to the country specified in the application. Extract the 

reasons from the child. 

 Your assessment on whether the child’s objection shows a strength of feeling beyond the mere 

expression of a preference or of ordinary wishes. 

 Your assessment on whether the child has attained an age, and a degree of maturity, at which it 

is appropriate to take into account of his or her views? 

 What are the child’s views on sibling separation? 

 Has the child’s views being tainted by the preference of a parent or anyone else? 

 What are the child’s sibling(s) views on him/her being returned? 

 

B. Access to a Parent  
 
 Does the child wish to have access to the other parent? What are the child’s views on the times 

of access? Why? 

 What are your views on the need for access and the times? 

 What are your views on the practical difficulties of maintaining frequent physical contact? 

 What are your views on the practical difficulties of maintaining frequent contact by other 

means such as telephone, skype, face time etc? 

 Should access be supervised? Why? By Whom? Will the Welfare Department be able to assist? 

 

5. Settled Environment 
 Describe the child’s attachment to his family. 
 Describe the child’s attachment to friends and/or relatives 
 Describe the child’s attachment to siblings and vice versa. 
 Is the child schooling? 
 Child’s performance in school. 
 Your views on whether the child has settled in the environment. 
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FORM HC 1 

3 
 

 
6. Violence towards the child (if any) as obtained from any person. 

 
7. Any domestic violence within the family observed by the child? 

 
8. Child Abuse (if any) as related by the child. 

 
9. Any other relevant matters which the court needs to consider for the welfare and development of 

the child. 

 
 If required by Court (state the areas) 

 
(Court to list matters it needs to consider in addition to those listed at 1 to 8) 

 
10. Any other relevant matters which you consider court needs to take into consideration for the 

welfare and development of the child. 

 

Dated this                                            day of                20       

Signature: ………………………………………. 

Name: ……………………………………………. 

Position: …………………………………………….. 

Department/Organization: ………………………………………………. 

 

I …………………………………………………… of …………………..……………………………………… (Name, 
address and occupation of person preparing the report) hereby declare that:  

1. I obtained the information stated in this form from ……………….……………………. and before 
obtaining the information I informed him/her/them the purposes for which the information 
is being obtained. 

2. The information was provided to me by him/her/them voluntarily and without any undue 
pressure or threat. 

3. I am not related to any of the parties to the proceedings including their parents or siblings’ 
and have no conflict of interest. 
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………………………………….  ……………………………   …………………………… 

Name                   Signature    Date 

INJUNCTIONS IN FAMILY COURT

Two types of Injunctions

Independent Injunction

	Form of relief in their own right.

Ancillary Injunction

	Ancillary relief in used in aid of some other kind of relief.

Independent Injunction: Example

	Non molestation injunction. 

Couched in terms which restrains a spouse from molesting, harassing, abusing his 
or her partner, or from interfering with the partner’s manner of living.

Ancillary Injunction: Example

	An injunction restraining a spouse from disposing of, encumbering or 
otherwise dealing with property pending the determination of proceedings 
for an alteration of property interests.

Two main sections concerning injunctions

	s.118 – Injunctions in relation to a child for the child’s welfare

	s.202 – Injunctions in relation to all other matters 

Injunctions in relation to a child: s.118

	Court can make orders or grant injunctions for the welfare of a child.

	Types of Injunctions are specified in s.118(a) to (d).

	It can be interim or final injunctive orders: s.118(2).

	It can be granted on conditions or unconditionally: s.118(3)

Children covered by s.118

s.42 of FLA

	 Nuptial

	 Ex-nuptial

	 Adopted

	 Still Born
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Breach of Personal Protection Orders

	A person can be arrested without a warrant for breach of personal 
protection order: s.119(1) - FLA.

	It is important to expressly state that the order is for personal protection of 
a child for arrest without a warrant to take place: s.119(2) – FLA.

Injunctions: child under care of State s.146 – FLA

	A court cannot grant an injunction in respect of a child who is in care  of 
a person under a child welfare law unless the order is expressed to come 
into effect when the child ceases to be under that care; or the order is 
made in proceedings relating to the child in respect of the institution; or 
continuation of which the written consent of the child welfare officer has 
been obtained.

Injunctions by/for a Party s.202 – FLA.

	It has to be proceedings of the kind referred to in s.2(1)(f) of the FLA.

	If the court considers it proper which means reasonable and just in the 
circumstances.

What does section 2 (1) (f) say?

	s.2(1) of the FLA defines matrimonial cause. It includes in paragraph (f) 
“proceedings between the parties to a marriage for an order or injunction 
in circumstances arising out of the marital relationship”.

Arising out of marital relationship: What does it mean?

	A dispute or grievance that concerns matters which the law recognizes as 
distinctive to the relationship between husband and wife.

Dispute or Grievance Arising Out of Marital Relationship: 
Examples

	Includes

	 Assault by a partner – Personal Protection Orders.

	 A threat or reasonable apprehension of assault or harassment by one 
spouse against the other.

	 Disputes concerning the occupation, ownership or security of the property 
of the parties to the marriage.

Specific injunctive powers of s.202

	Sets out 6 specific kinds of injunctions which can be granted.

	The first 4 concern injunctions to prevent interference with the day–to-day 
life of a party to a marriage.

	The last 2 concern injunction in relation to a property.

	The remaining one concerns injunctions for the protection of a marital 
relationship.

	Subsection 2 concerns injunction to relieve a party from any obligation to 
perform marital services or render conjugal rights.

Injunctions in relation to property

	Under s.202 (1) (e) and (f) - The court can grant:

	Injunction in relation to the  protection of the property of a party to the 
marriage or

	An injunction relating to the use or occupancy of the matrimonial home.

What about inalienable property:  Can an injunction be issued?

	Section 166(1)g FLA prohibits alienation of legal or equitable interest in 
iTaukei land as defined by ITaukei Lands Act 1905(s.2)

	It does not prohibit the court from taking the inalienable property into 
account to compensate a party by making an order which affects other 
property of the parties of the marriage: s.166(2).

	An injunction may be granted in relation to property even though the 
property is inalienable: 

1. In the Marriage of Senior (1989) 97 F.L.R. 271 at 281-283.
2. In the Marriage of Holden [1987] F.L.C. 91-842 at 76,345.

Principles for the Grant of Injunction: Wenz v. Archer 40 Fam 
LR 211.

	Injunctions may be granted if there is a serious question to be tried (a 
prima facie case for judgment for property distribution), and the balance 
of justice and convenience favours an injunction.
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Principles for the grant of an Injunction: Waugh and Waugh 
(2000) FLC 93-052 at paras 32-44.

	Plainly, it is also a requirement that the restraints sought be reasonably 
necessary in the sense that if the restraining orders sought are not made 
there would be a real risk of the defeat of the applicant’s claimed interest.

Undertaking as to Damages 
Blueseas Investments Pty Limited v. Mitchell and McGillivray (1999) FLC 92-
856 (FC) at para 56 citing Yunghanns v. Yunhanns (1999) FLC 92-836 (FC) at 
para 109.

	The Full Court said that in family law cases the inability to give a 
worthwhile undertaking as to damages ought not to prevent an order being 
made in cases where otherwise all of the requirements for its making are 
made out.

Injunctions and Third Parties 
The rule in Ascot Investments Pty. Ltd v. Harper (1981)148 C.L.R. 337

	Can an injunction directly affect the rights of third parties? 

	Question answered by Ascot Investments Pty. Ltd.

	Case affects s.202 of the FLA - Fiji 

Principles and Exceptions Established By: Ascot Investments
Principles: Set out by Gibbs, J.

	Orders which deprive a third party of an existing right or to impose on a 
third party a duty which the party would not otherwise be liable to perform 
cannot be made.

	The FLA does not have clear an unambiguous words to give the Family 
Court powers to extinguish the rights, and enlarge the obligations, of third 
parties.

Principles and Exceptions Established By: Ascot Investments
Exceptions

	Shams, puppets or alter egos

	Company, partner or trustee or other entities which are or can be controlled 
by a party to a marriage or who follow or would if required follow the 
direction of that party.

Re: Ascot Investments 
Exception set out by Gibbs J.

“ The position is, I think, different if the alleged rights, powers or privileges of the 
third party are only a sham and have been brought into being, in appearance rather 

than reality, as a device to assist one party to evade his or her obligations under 
the Act. Sham transactions may always be disregarded. Similarly, if  company is 
completely controlled by one party to a marriage, so that in reality an order against 
the company is an order against the party, the fact that in form the order appears to 
affect the rights of the company may not necessarily invalidate it”.

Meaning of: “Sham”, “Puppet”, “Alter Ego”

	A sham is a pretence. Something which is mistaken for something else 
or that is not really what it purports to be. It is a spurious imitation, 
a counterfeit, a disguise or a false front. It is not genuine or true, but 
something made in imitation of something else or made to appear to be 
something which it is not. It is something false or deceptive:

Sharrment Pty. Ltd. V. Official Trustee in Bankruptcy (1988) 18 F.C.R. 449 
at 454.

	A puppet or alter ego is a person or entity that is effectively controlled by 
another:

In the Marriage of Gould; Swire Investments Limited. (Second Respondent) 
(1993) 115 F.L.R. 371 at 383.

The principle to maintain status quo Sanders v. Sanders

	In some circumstances the court has power to make an order or injunction 
which is directed to a third party or which will indirectly affect the position 
of a third party:

“ That power may be exercised  to maintain an existing situation until the court 
can decide what should be done upon the substantive application…even though its 
exercise involves third parties, and the rights of any such party or parties in relation 
to one or both parties to the…cause, or in relation to the property of one or both of 
those parties. But, of course, it must be exercised in a proceeding under the …Act 
and must be in aid of the exercise of the court’s jurisdiction in those proceedings”.

Application of Equitable Principles

	Injunctions were originally an equitable remedy.

	Well established principles emerged.

	The principles only apply to the extent that these are consistent with the 
features of, and the general philosophy behind the Family Law Act.

	An example of an equitable rule that an injunction should be granted only 
if an award of damages is inappropriate is clearly not relevant as damages 
are not generally available under the FLA.

	Same applies to undertaking as to damages.
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Appointment and Role of a Child Representative
S. 125 of the FLA - Power to Appoint Child Representative

s.125(2) “If it appears to the Court that the child ought to be separately represented, 
the court may order that the child is to be separately represented, and may also 
make such other order as it considers necessary to secure separate representation 
including the party to bear the costs of the child’s representation if the State does 
not provide for it”.

The Court has to decide:
(i)   Whether a particular case requires separate representation; and
(ii)  Whether one should be ordered: this is a matter of discretion.

When is there a Need to Appoint a Child Representative?

	A Child Representative is not appointed in all cases. It is only in the 
neediest cases that a child representative will be appointed.

	Fiji does not have the resources to cater for this. As it is, the counsel 
from LAC and AG’s Chambers are used. A private counsel can also be 
appointed. Court will decide who shall pay the legal costs.

      The General Rule

	Appointment of a Child Representitive is necessary in cases of child abuse 
and where the court finds that the parties and/or their counsel are using the 
child to further their interest and/or that the interest of the child is ignored, 
put behind and not protected.

      Re K (1994) FLC 92-461 at 80, 773

	This case lists some categories where an appointment is normally 
appropriate. The list is not exhaustive.

       As a broad general rule:

         “…appointment will be made when the Court considers that the child’s    
         interest requires independent representation”.

      Re K: Categories Identified:

	Where there is manifest continuing hostility between the parties to the 
proceedings particularly where the children are being used by either or 
both parties to hurt the other;

	Where one of the parties to the proceedings is not a natural parent of the 
children;

	Where the children are ordinarily in the possession, care and control of 
person other than their parents;

	Where the children are subject to an order under the State Children’s 
Welfare Legislation;

	Where there are real issues of cultural or religious difference;

	Where there are issues of exotic sexual or anti social tendencies on the 
part of a parent or parents or other persons with whom the children come 
regularly into contact;

	Where there are issues of significant mental illness or personality disorder 
in relation to either party or a child, or to other persons having significant 
contact with children;

	Where there is a history of recurring resort to litigation over custody or 
access by either or both parents;

	Where it appears that the children are having difficulty adapting to a new 
family situation in either parents household;

	Where it appears that both parties propose arrangements which will have 
the effect of separating siblings;

	Where child abuse is an issue.

Additional Reading Material: Why A Child Representative 
and their Role?

	B and R and Separate Representative (1995) FLC 92-636.

Role of a Child Representative

P v. P (1994) FLC 92-462

	Act in an independent and unfettered way in the best interests of the child.

	Act impartially, but if thought appropriate, make submissions suggesting 
the adoption by the court of a particular course of action if he or she 
considers that adoption of such a course is in the best interest of the child.

	Inform the court by proper means of the children’s wishes in relation to 
any matter in the proceedings. In this regard the separate representative is 
not bound to make submissions on the instructions of a child or otherwise 
but is bound to bring the child’s expresses wishes to the attention of the 
Court.

	Act in an independent and unfettered way in the best interests of the child.

	Act impartially, but if thought appropriate, make submissions suggesting 
the adoption by the court of a particular course of action if he or she 
considers that adoption of such a course is in the best interest of the child.
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	Inform the court by proper means of the children’s wishes in relation to 
any matter in the proceedings. In this regard the separate representative is 
not bound to make submissions on the instructions of a child or otherwise 
but is bound to bring the child’s expresses wishes to the attention of the 
Court.

	Minimise the trauma to the child associated with the proceedings.

	Facilitate and agreed resolution to the proceedings.

	A separate rep. is entitled to ask questions which are relevant to the welfare 
of the child and otherwise permissible, irrespective of whether the effect 
is to adduce evidence which could have been led by a party.

	The separate representative is entitled to the same rights and is subject to 
the same obligations as an advocate for a party both at general law and 
under the Evidence Act including the right to ask leading questions of a 
party as a witness.

The Do’s and the Don’ts: 

The Don’ts First

	Do not confine the Child Representative to make submissions only.

	Do not order a Child Representative to prepare reports or sign reports 
under his or her hand. 

	Do not order a Child Representative to directly present to the Court the 
wishes of the child. A report on this aspect should be presented by the 
Child Representative.

	Do not encourage A Child Representative to use the child as a witness: 
This should be reserved as a last resort in extremely necessary cases 
where there are no other options available to the court.

	Do not make general orders for disclosures of all reports without assessing 
the interest of the child.

	Do not frown upon the Child Representative if  he or she makes suggestions 
regarding the procedures that should be adopted in the procedural hearing 
and at the trial for the best interest of the child. 

What can the Court Do?

	If an independent report is needed on any matter including a report on 
the child’s wishes or a psychiatric or psychological report, an order 
can be made under s.54 for such reports to be obtained by the Child 
Representative.

	The court can decide who will pay for the costs of the report.

	A party can be ordered to produce the child or make available the child for 
such reports to be made: s.126 of the FLA.

	Allow the Child Representitive to make suggestions for the progress and 
procedure of the matter in the interest of the child.

The Need for Disclosure of the Reports - Hearsay

	The general rule on evidence is that a party who adduces a documentary 
evidence must disclose that evidence to the other party: fundamental 
principle of natural justice.

	When it comes to a child, this rule on the interest of justice has to be 
balanced with the interest of the child.

	There may be matters in the report such as the wishes of the child which if 
disclosed in the manner produced by the person preparing the report will 
jeopardize the interest of the child, then the court will have to work around 
a method in which the rest of the report can be made available without the 
part(s) which is necessary to be presented in a different format.

Disclosure of Reports 
Interest of Justice v. Interest of the Child

	The problem of reconciling the interests of justice with the interests of a 
child is not novel.

	Guidance can be found in Re K. (infants) [1965] A. C. 201.

Re K (Infants) [1965] A. C. 201

	A judge received a report from the official solicitor and held that it would 
harm the interests of the child if it were shown to the mother.

	The mother justly argued that it was contrary to the ordinary principles 
of justice for a judge to take into account as evidence anything which a 
party was not allowed to see and therefore prevented from challenging by 
cross-examination or by production of other evidence. 

Findings: Re K (Infants) [165] A. C. 201

	In circumstances of that case, the interests of the child must prevail.
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LORD EVERSHED said, at p. 219
“…the judge must plainly have in mind that if (as in the present case) 
information is withheld from a parent, he or she will or may go from the court 
with a sense of grievance which may well be to the real disadvantage of the 
infant. It must therefore follow that a judge should not reach such a conclusion 
without relevant disclosure to the party or parent save in rare cases and where 
he is fully satisfied judicially that real harm to the infant must otherwise ensue”.

EVIDENCE OF CHILDREN
s. 186 of the FLA

Three main principles arising:

	 s.186(1)(a) No child is permitted in any court room except a child who is 
a party to the proceedings or who is called to give evidence and then only 
while the child is giving evidence;

	 s.186(1)(b) No child may be called as a witness without the leave of the 
court;

	 s.186(1)(c) No affidavit of a child may be filed or admitted into evidence 
without the leave of the court.

Principles on which leave is considered

	s.186 (2) Best interest of the child as the paramount consideration.

Either in deciding whether child will give evidence in court or will file an affidavit.

Representations made by a child: Hearsay Evidence - s.186(3) & (4)

	Evidence of a representation made by a child abut a matter that is relevant 
to the welfare of the child or of another child is not inadmissible evidence.

	The question is of weight.

Child: As a Witness 
Factors

	Does the child understand and appreciate the nature of the oath. 

	Can any meaningful evidence be given by the child.

	Is there any other way in which the same evidence can be adduced.

	Is the application being made as a result of the hostility between the 
parties and the child is used against the other party.

	Will the giving of the evidence prejudice the child’s position with a party/
parent.

	Is any distress likely to be caused to the child and whether that distress 
will outweigh the value of the information that might be obtained from 
the child.

	Any distress already caused to the child due to the proceedings.

	What are the views of the child rep. and whether he or she is capable of 
protecting the child from any trauma.
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	Who are counsel/parties who will examine the child. Are they qualified in 
terms of their personality to deal with the child.

	Any other matter that the court thinks relevant.

Child’s Affidavit: Considering Leave

	The issue on which the affidavit of a child is needed and whether the same 
can be addressed by someone else or in any other form.

	Will the child need to be cross-examined and leave has been previously 
refused to call the child as a witness.

	Is there a need to protect the child from any distress suffered by the child 
or likely to occur in undertaking such an exercise.

	Any other matter that the court thinks relevant.

Restrictions: medical/psychological examination of children 
Principles and Exceptions: s. 191 FLA

	Examination means medical procedure or clinical examination

	Psychiatrist or psychological (does not include family/child counsellor or 
welfare officer)

s.191(1) Evidence - Inadmissible

	Where a child is examined without the leave of the court, the evidence 
resulting from the examination which relates to the abuse of, or the risk of 
abuse is not admissible in proceedings.

s.191(2) Exceptions

	The rule does not apply if the child undergoes first examination for the 
purposes of deciding 

(a) To bring proceedings under the FLA for abuse or risk or abuse.

(b) To make an allegation that the child has been abused or is at a risk of 
abuse.

       s.191(4) Admitting Inadmissible Evidence 
      Court has discretion to admit evidence which is otherwise inadmissible if it is      
       satisfied in all aspects below:

(a) The evidence relates to relevant matters on which evidence already before 
the court is inadequate;

(b) The court will not be able to determine the proceedings properly unless 
the evidence is admitted; and

(c) The welfare of the child concerned is likely to be served by the admission 
of the evidence.

s.191(3) Granting Leave for Child to be Examined

	Court must have regard to one or more of the following factors: 

(a) Whether the proposed examination is likely to provide information that is 
unlikely to be obtained otherwise;

(b) The qualifications of the person who proposes to conduct that examination;

(c) Whether any distress likely to be caused to the child by the examination 
will be outweighed by the value of the information that might be obtained 
from the examination;

(d) Any distress already caused to the child by any previous examination 
associated with the proceedings or with related proceedings;

(e) Any other matter that the court thinks is relevant.

Court’s Duty to Protect Child Witness

	A child can be a vunerable witness. Be mindful of that.

	Do not put the child in the witness dock.

	Re-arrange court room to ensure that the child is at the same level as the 
bench or the counsel and the parties.

	The child should be allowed to be seated.

	The child should have a independent support person when he/she is giving 
evidence. 

	Forbid asking of questions in an offensive, scandalous, insulting, abusive 
or humiliating manner. Court can also excuse a child from answering such 
questions.

	Questions can be asked by court instead of directly by the counsel or 
party.
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