IN THE COURT OF APPEAL, FIJI
[On Appeal from the High Court]

CRIMINAL APPEAL AAU 108 of 2023
[In the Labasa High Court Case No. HAC 16 of 2022]

BETWEEN : KUSAL KUNAL KUMAR
Appellant
AND : THE STATE
Respondent
Coram : Prematilaka, RJA
Andrews, JA
Dobson, JA
Counsel : Mr. A. K. Singh for the Appellant

Ms. L. Latu for the Respondent

Date of Hearing : 8 September 2026

Date of Ruling : 9 September 2026

RULING OF THE COURT

[1] This appeal was set down for hearing before the Full Court on 8 September 2026.

[2] On 11 March 2024 the appellant’s counsel, Mr Singh, filed a Notice of Motion for leave to
adduce fresh evidence (“the application”). That application was supported by affidavits of
the appellants and three other persons. Those affidavits make certain allegations against

counsel who appeared for the appellant at his trial, Mr J Reddy.



[3]

[4]

[5]

[6]

At the start of the appeal hearing, Mr Singh advised the Court that if the application were
allowed, he intended to file amended Grounds of Appeal, to include a Ground founded on

“counsel incompetence”.

The Court inquired as to whether the procedure for addressing allegations against former
counsel, as set out in the judgment of this Court in Nilesh Chand v State,* had been followed.
That procedure requires the Registrar to serve the relevant documents, together with a waiver
of privilege, to the counsel against whom the allegation is made, inviting a response within
a given time. It is evident from the Court file that the application and supporting affidavits
were not sent to Mr Reddy. In the circumstances, the Court does not have any information

as to what response, if any, Mr Reddy has to the appellant’s allegations.

Mr. Singh advised the Court that he had sent the affidavits to Mr Reddy, and received no
response. There was no evidence of service, or as to what the Mr Reddy was expected to do

in response to the material sent to him.

Given the evident importance of the issues raised, it is not appropriate for this Court to hear
the application, or the substantive appeal, until such time as Mr Reddy has responded to the
application, and the appellant has had an opportunity to consider and reply to that response.

Orders of the Court:

1. The hearing of the appeal is adjourned.

2. Mr Singh is to file any further material intended to be relied on by the appellant in
respect of the conduct of his former counsel within seven days of the date of this
Ruling.

3. The Registrar is to forward a copy of the application to Mr Reddy, together with copies
of the supporting affidavits, this Ruling and any further material submitted by Mr
Singh, within seven days of receipt of any further material filed by Mr Singh.

1

Nilesh Chand v State [2019] FICA 254; AAU078.2013 (28 November 2019).



Mr Reddy is to provide the Registrar with his response to the application, by way of
an affidavit, and any supporting material, within three weeks of the Registrar providing

him the application, supporting affidavits, and further material.

The Registrar is directed to serve copies of such response on Mr Singh and the Office
of the Director of Public Prosecution. Within one week of receipt of Mr Reddy’s

response.

Should the appellant wish to reply to former counsel’s response, such reply is to be by
way of an affidavit and other material, and must be filed within two weeks of receipt
of the response, and served on the other parties.

The appeal is to be listed for further steps, including written submissions, on a date in

January 2027 before the President, Court of Appeal as directed by His Lordship.
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