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IN THE EMPLOYMENT RELATIONS COURT AT SUVA 

EMPLOYMENT JURISDICTION 

 

ERCC Action No. 1 of 2026 

 

BETWEEN:  MUNESHWARI RAO of Nadawa Nasinu, Manager Human 

   Resources 

PLAINTIFF 

AND:   FIJI REVENUE AND CUSTOMS SERVICE 

DEFENDANT 

 

For the Applicant: Ms. Singh P. 

For the Respondent: Mr. Nair D 

 

Date of Hearing: 1st July 2026 

Date of Ruling: 9th September 2026 

 

 

RULING ON APPLICATION TO STRIKE OUT THE CLAIM 

 

1. This action was first instituted by Writ and Statement of Claim filed by the Plaintiff 

on 20th January 2026. The Plaintiff filed the Affidavit of Service on the 23rd of 

January 2026. 

 

2. The Defendant filed the Acknowledgement of Service on the 11th of February 2026 

and later filed a Statement of Defence on the 25th of February 2026. 

 

3. The Plaintiff filed the Reply to Defence on the 6th of March 2026. 
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The Striking Out Application 

 

4. On the 24th of March 2026 the Defendant filed a Summons to Strike out seeking the 

following orders: - 

 

▪ That the Plaintiff’s Writ of Summons and Statement of Claim against the 

Defendant be struck out and dismissed on the following grounds: - 

 

a) The action is an abuse of process of Court because the Plaintiff has 

failed to comply with the mandatory dispute resolution procedures 

prescribed under the Employment Relations Act 2007 and/or; 

 

b) It is scandalous, frivolous or vexatious and/or; 

 

c) It may prejudice, embarrass or delay the fair trial of the action 

and/or; 

 

d) It is otherwise an abuse of the process of the Court. 

 

 

▪ That the Plaintiff do pay to the Defendant costs incidental to this application 

and/or proceedings to date on an indemnity basis. 

 

 

5. The Defendant intendeds to rely upon the affidavit of Pearllace Antonio sworn on 

24 March 2026 and filed in support of this application. 

 

6. The application is made pursuant to Order 18 Rule 18 (1) of the High Court Rules 

1988. 

 
The grounds for Striking Out 

 

7. In her affidavit, Pearllace Antonio, Senior Investigative Office of Suva deposes as 

follows: - 

 

a) She is the Senior Investigative Officer of the Ethical Standards Unit, based 

in the Governance and Risk Division of the Fiji Revenue & Customs Service 

and she is authorised by FRCS to depose this affidavit on its behalf. 

 

b) On the 4th of June 2025, FRCS issued the Plaintiff Muneshwari Rao Notice 

of Suspension by virtues of the FRCS Disciplinary and Policy Regulations, 

pending the outcome of an active and ongoing administrative investigation. 
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c)  The Plaintiff’s suspension was necessary at that time to ensure that the 

investigation process into the allegations was conducted in a fair and 

unobstructed manner. 

 

d) On the 13th of June 2025, the Plaintiff was invited to attend an interview 

with the Ethical Standards Unit in respect of the allegations made against 

the Plaintiff. The letter of invitation provided details of the allegations made 

against the Plaintiff and the Code of Conduct breaches is the allegations 

were proven. 

 

e) The Plaintiff requested for some documents, namely the Code of Conduct, 

the Recruitment Policy and the Recruitment Policy and the Recruitment 

Standard Operating Procedures which were provided to her on 13 June 

2025. The Plaintiff was also accorded an opportunity to bring a support 

person or legal representative with her to the interview, which she utitlised 

having the General Secretary of the Fiji Public Service Association, Ms. 

Judith Kotobalavu present during the interview. 

 

f) On the 25th of July 2025 the Defendant issued the Plaintiff with a Show 

Cause letter outlining the following allegations against the Plaintiff: - 

 

• Breach of Delegation of Authority 

 

• Manipulation of Recruitment Process; and 

 

• Contract during Suspension; and 

 

• Failure to recuse herself from recruitment process where there was 

a conflict of interest; and 

 

• Failure to comply with lawful instructions issued by the Chief 

Executive Officer. 

 

g) According to the show cause letter issue to the Plaintiff, the Plaintiff was 

required under Clause 1.11.3 of the FRCS Disciplinary and Policy and 

Employment Relations Act 2007 to respond within 14 consecutive days 

from the date of the letter. 

 

h)  The Plaintiff sought further documents from the Defendants and the same 

were provided to the Plaintiff within a reasonable time. 

 

i) On the 4th of August 2025, the Plaintiff provided through her then solicitors, 

Patel Bale & Associates a response in which she denied the allegations. 
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j) On the 14th of August 2025, the Defendant issued the Plaintiff with 

Summary Dismissal of Employment Contract letter following the 

conclusion of the internal investigations which found the Plaintiff guilty of 

gross misconduct. 

 

k) The Plaintiff upon receiving the termination letter dated 14th August 2025, 

did not raise with the People Capability Culture of the Fiji Revenue and 

Customs Service. 

 

l) On 20th January 2026, the Defendant was served with a Suva High Court 

Writ of Summons and Statement of Claim from the Plaintiff’s lawyers 

Messrs. Nilesh Sharma Lawyers. 

 

m) The Plaintiff did not follow the mandatory procedure under section 110 (3), 

170 and 211 (1) (a) of the Employment Relations Act 2007. The Plaintiff 

failed to adhere to the following laws under the Employment Relations Act 

2007: - 

 

• Section 110 (3) makes it mandatory for all employment grievances 

to first be referred to Mediation Services. 

 

• Section 170 (5) and related provisions explicitly require that the 

mediation process be exhausted before a dispute can be adjudicated. 

 

• Section 211 (1) (a) the Employment Relations Tribunal has exclusive 

jurisdiction to adjudicate on “employment grievance” which 

includes unfair dismissal. If the claim exceeds $40, 000 the Tribunal 

has powers under section 218 to transfer the employment 

proceedings to the High Court.  

 

n) The Defendants contend that counsel for the Plaintiff failed to advise the 

Plaintiff on the mandatory procedures under the Employment Relations Act 

2007 to resolving employment grievance and disputes. 

 

o) He contends that he has been informed by counsel that the Employment 

Relations Act 2007establishes a tiered system to ensure efficient settlement 

of disputes and circumventing this by using the High Court’s general 

jurisdiction is vexatious, scandalous and frivolous. 

 

p) The Defendant is led to believe that the non-compliance of the statutory 

remedies may prejudice, embarrass or delay and will cost the Defendant just 

and fair litigation. 
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q) All the rules of natural justice were accorded to the Plaintiff. The Plaintiff 

was fully informed of the intended decision of dismissal by the Defendant 

and in the same token adequate opportunities were given to the Plaintiff to 

respond. 

 

r) He believes the process followed by the Defendant in summarily dismissing 

the Plaintiff was done consistently within the rules of the FRCS Disciplinary 

and Policy Regulations. 

 

s)  The Defendant therefore seeks orders in terms of the Summons. 

 

8. The application is opposed and the Plaintiff Muneshwari Rao filed an affidavit in 

opposition on 30th April 2026.  

 

The Opposition to the Striking out Application 

 

9. The Plaintiff Muneshwari Rao, Manager Human Resources of Nadawa, Nasinu 

deposes to the following: - 

 

a) She confirms that she has been shown the affidavit of Pearllace Antonio. 

 

b)  She only admits that she was suspended with pay and she denies that the 

Defendant conducted any form off investigation and if any such 

investigation was done, it was never disclosed to her at any time prior to the 

termination of her employment. 

 

c) She confirms that she was employed by the FRCS however her contract was 

subject to renewal and was not a fixed term contract. She further states that 

she had been in continuous employment with the Defendant since 2019. 

 

d) She only confirm that she was served with a notice of Summary Termination 

but the Defendant failed to provide any particulars or documentary evidence 

in support of the reasons stated in the notice of termination. The Defendants 

also did not respond to the Plaintiff’s counsel Messrs. Patel, Bale Lawyers. 

 

e) She maintains that following the termination of her employment there was 

no requirement under the Employment Relations Act, or under her contract 

of employment to raise the dispute with the Defendant, as these issues have 

already been decided by the Employment Court and the Fiji Court of 

Appeal. 
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f) The Defendant in filing this application to strike out the Writ, is only seeking 

to delay and/or avoid the substantive determination of the matter 

notwithstanding that the relevant jurisprudence is well established in her 

favour.  

 

g) She submits that this dispute should be determined by this Court and this 

litigation should take its own course as per the Statement of Claim. 

 

h) The Plaintiff therefore seeks for an order striking out the Summons filed by 

the Defendant and also seeks costs on an indemnity basis because this is an 

application filed without any merit and appears to have been filed solely for 

the purposes of confusing the Court and delaying the proper determination 

of the substantive proceedings. 

 

 

10. The Applicant filed the affidavit in reply of Pearllace Antonio on the 20th of May 

2026. 

 

11. The application for Striking Out was fixed for hearing on the 1st of July 2026. 

 

12. At the hearing both parties filed written submissions and also presented oral 

arguments. The matter is now fixed for ruling on the application. 

 

Summary of the Applicant/Defendant's Arguments: 

 

 Jurisdictional Challenge: 

 

 

13. The Plaintiff's claim is an "employment grievance" disguised as a breach of contract 

claim, and employment grievances must first proceed through mandatory mediation 

and the Employment Relations Tribunal (ERT) under sections 110(3), 170, and 

211(1)(a) of the ERA. 

 

14. Section 220(1)(h) of the ERA does not provide a backdoor to bypass mandatory 

mediation. 

 

15. The Employment Relations Court lacks original jurisdiction over unmediated 

employment grievances. 
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16. The Plaintiff's claim amounts to abuse of process, as it bypasses statutory remedies 

and procedures. 

 

 

 

Nature of the Claim: 

 

 

17. The Plaintiff's claim is fundamentally an employment grievance for unjustified 

dismissal, not a pure contractual claim. 

 

18. The reliefs sought by the Plaintiff, such as long-term future economic loss and 

emotional distress, are statutory remedies under section 230 of the ERA and are not 

recoverable under common-law contract principles. 

 

19. The Plaintiff's pleadings fail to sufficiently isolate clear contractual terms distinct 

from general unfairness. 

 

Procedural Fairness: 

 

20. The Plaintiff was accorded natural justice and fairness during the internal 

investigation and termination process. 

 

21. The Plaintiff failed to exhaust statutory remedies, such as mediation, before filing 

the claim. 

 

Precedent and Case Law: 

 

20. The Defendant relies on case law, including ANZ Banking Group vs Ajendra Sharma 

(2024) and Movina Praveen v Mindpearl Limited (2023), to argue that bypassing 

mandatory mediation sets a dangerous precedent and defeats the explicit intention of 

the ERA. 

 

21. The Defendant cites Khan vs Coca-Cola Amatil (Fiji) Limited (2025) to argue that 

claims failing to isolate clear contractual breaches cannot survive. 
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Plaintiff's Arguments: 

 

Jurisdictional Defence: 

 

22. Section 220(1) (h) of the ERA expressly grants the Employment Relations Court 

jurisdiction over actions founded on employment contracts. 

 

23. Employment grievances and contractual claims are "inextricably interwoven," and the 

Court has jurisdiction to hear claims arising from dismissal. 

 

24. Section 220(3) and (4) of the ERA confirm that proceedings cannot be invalidated due 

to form or technicalities. 

 

25. The Plaintiff's claim is properly pleaded, as it identifies the employment contract, 

relevant termination clause, and breaches of express and implied terms. 

 

Nature of the Claim: 

 

26. The Plaintiff's claim is founded on breach of contract, including breaches of express 

and implied contractual obligations, procedural unfairness, lack of good faith, and 

denial of contractual entitlements. 

 

27. The Plaintiff challenges the termination as being contrary to the contractual termination 

provisions. 

 

Mandatory Mediation: 

 

28. Mediation is not a mandatory precondition for claims brought directly under section 

220(1) (h) of the ERA. 
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29. Section 210(3) of the ERA confirms that mediation is not required as a prerequisite to 

adjudication. 

 

30. Case law, including Bulavakarua v Ministry for Education, Heritage and Arts (2019) 

and Nair v Fiji Public Service Association (2016), supports the proposition that section 

110 (3) does not extinguish the Court's jurisdiction under section 220. 

 

Access to Justice: 

 

31. Jurisdiction should be interpreted purposively to ensure access to justice, as protected 

under section 15(2) of the 2013 Constitution of Fiji. 

 

32. The Defendant's application to strike out is an attempt to deprive the Plaintiff of her 

right to access justice. 

 

Precedent and Case Law: 

 

33. The Plaintiff relies on case law, including Khan v Coca-Cola Amatil (Fiji) Limited 

 Civil Appeal No. ABU 127 of 2023; Prasad v Ministry for Education, Heritage and Arts 

Civil Appeal No. ABU 12 of 2024; and Prudence v Wyndham Vacation Resorts (Fiji) 

Ltd ERCC 2 of 2017 to support her arguments. 

 

34. The Plaintiff submits that the application is misconceived and must be struck out with 

costs. 

 

Analysis 

 

35. The Defendant submits that this claim by the Plaintiff is an employment grievance as 

defined in the Employment Relations Act 2007. 

 

36. Section 4 of the ERA defines an employment grievance at section 4 as follows: - 

 

“employment grievance means a grievance that a worker, may have against the worker’s 

employer or former employer because of the worker’s claim that— 

 

(a) the worker has been dismissed; 
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(b) the worker’s employment, or one or more conditions of it, is or are affected to the 

worker’s disadvantage by some unjustifiable action by the employer; 

(c) the worker has been discriminated within the terms of Part 9; 

(d) the worker has been sexually harassed in the worker’s employment within the 

terms of section 76; or 

(e) the worker has been subject to duress in the worker’s employment in relation to 

membership or non-membership of a union;” 

 

 

37. Section 110 (3) of the ERA provides as follows: - 
 

“110 (3) All employment grievances must first be referred for mediation services set 

out in Division 1of Part 20.” 

 

 

38. Section 170 (5) of the ERA further provides as follows: - 
 

“170 (5) If an employment dispute is referred to Mediation Services, the mediation 

process must first be exhausted before the employment dispute is referred to the 

tribunal by the Mediator.” 

 

 

39. Section 211 of the ERA sets out the jurisdiction of the Employment Relations Tribunal 

(ERT) and gives a monetary jurisdiction of up to $40, 000. Any claims exceeding $40, 

000 cannot be heard by the ERT and arguably must be heard in the Employment 

Relations Court, a division of the High Court. 

 

40. The Plaintiff’s claim is a mixed claim comprising special damages and general damages 

therefore it is highly likely that the claim before this Court exceeds $40, 000. 

 

41. The Plaintiff in her Statement of Claim has pleaded breaches of her Contract of 

Employment. The Plaintiff further pleads that her termination was unlawful, wrong and 

unjust. 

 

42. The Defendant contends that this is an employment grievance therefore the claim in its 

current form must be struck out and the Plaintiff compelled to pursue the statutory 

framework provided by the ERA to determine such employment grievances. 

 

43. In the recent case of Movina Praveen vs Mindpearl [2025] FJCA 170; ABU 15 of 2023 

(28 November 2025), the Court of Appeal made the following remarks regarding this 

issue: - 

 

https://www.laws.gov.fj/part_LOF.CAP92.ERAFJ07.PT9.htm
https://www.laws.gov.fj/sect_LOF.CAP92.ERAFJ07.S76.htm
https://www.laws.gov.fj/division_LOF.CAP92.ERAFJ07.PT20.D1.htm
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“Jurisdiction of the Employment Relations Court 

(1) The Employment Relations Court has jurisdiction— 

(h) to hear and determine an action founded on an employment contract; 

[27] The original jurisdiction of the ERC, in particular its jurisdiction to hear cases 

arising out of termination of employment, has been considered in two recent judgments 

of this Court. 

 

[28] The judgment in ANZ Banking Group Pte Limited v Ajendra Sharma concerned 

an action brought in the ERC by an employee in an “essential service and industry” 

who had been summarily dismissed. The Bank applied to the ERC to strike out the 

action, on the grounds that the ERC did not have original jurisdiction over it. Wati J 

refused the application, and held that the ERC had jurisdiction. Her Honour’s reasoning 

may be summarised as being that Mr Sharma’s dismissal arose from his employment, 

that employment was pursuant to some arrangement which amounted to a contract 

between the parties, hence he fell within s 220(1)(h). The Bank appealed. 

 

[29] The Court answered two questions: first, whether a worker in an essential service 

and industry could bring an action or employment grievance in the ERC and, secondly, 

whether a worker (whether or not employed in an essential service or industry) could 

bring a claim of unjustified dismissal in the ERC (which has unlimited jurisdiction) or 

could those claims only be made in an employment grievance that can only be reported 

to Mediation Services and the ERT (which has jurisdiction not exceeding $40,000). 

The Court’s answer to the first question (as to workers in an essential service or 

industry) is not relevant in the present case. The Court’s answer to the second question 

is relevant:  

The ERC has no jurisdiction to hear employment grievances, but if a claim for 

unjustified dismissal is “founded on a contract of employment”, and properly 

pleaded as such, the ERC has jurisdiction under s 220(1)(h) to hear and 

determine such a claim. 

[30] Earlier in its judgment, the Court said  

... The ERC has no jurisdiction to entertain an employment grievance claim as 

such (unless transferred from the [ERT] or on appeal). The ERA does have 

jurisdiction to hear claims founded in contract where, as a matter of pleading 

and evidence, the contract will necessarily be central. Crucially, Mr Sharma’s 

statement of claim before the ERC made no mention of a contract. 

[31] The Court’s judgment in Mohammed Raiyaz Khan v Coca Cola Amatil Ltd also 

concerned a worker who was summarily dismissed. The Mediation Service did not 

resolve the dispute, and it was referred to the ERT. However, both parties agreed to the 

proceeding before the ERT being discontinued, and Mr Khan filed proceedings in the 

ERC. The case proceeded to trial before Mansoor J, who requested submissions on the 

question of jurisdiction. In his judgment, Mansoor J dismissed Mr Khan’s claim on the 

basis that it was not brought under s 220(1)(h) of the Act. This Court found that Mr 

Khan’s action was distinguishable from ANZ Banking Group v Sharma, noting that:  

Mr Sharma’s claim did not make reference at all to an employment contract 

whereas [Mr Khan’s] claim was primarily founded (first cause of action) on 
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breach of his employment contract in that he had referred to and pleaded the 

particulars of the breaches of his employment contract in his statement of claim. 

[Mr Khan] has specifically prayed for damages for breach of contract and unfair 

and unlawful dismissal and separately pleaded damages for humiliation, loss of 

dignity and injury to his feelings. 

[32] The Court found that Mr Khan’s claim was “founded on a contract of 

employment”, in that he had pleaded that Coca Cola had acted in breach of contract in 

dismissing him.”  

 
 

 

44. That Court of Appeal case, which represents the law on this issue, is binding on this 

Court. The Plaintiff has specifically pleaded that the Defendant has breached her 

employment contract and is claiming special and general damages for the breach. 

 

45. This is a claim that the Employment Relations Court can hear in its original jurisdiction 

and there is no need for the matter to be referred to the Mediation Services and/or the 

Employment Relations Tribunal. 

 

46. I find that the Summons to Strike out the entire claim for failure to comply with the 

statutory processes under the ERA is misconceived and must fail. 

 

47. This case must therefore take its own course and be duly prepared by the Master of the 

High Court for Trial in due course. 

 

48. The Summons must therefore be refused and as costs follow the event, I find that he 

Plaintiff is entitled to costs which is summarily assessed at $1, 000. 

 
This is the Ruling of the Court 

 

1. The Summons to Strike out the Claim filed by the Defendant is dismissed. 

 

2. The Defendant will pay costs, summarily assessed at $1, 000 – one month to 

pay. 
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3. The matter will take its own course hereafter, and the file is placed before the 

Master again to make the matter ready for Trial. 

 

4. There is a right of appeal 

 

 

 

c.c: - FRCS In House Counsel 

 - Nilesh Sharma Lawyers 

 

  

 

 


