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JUDGMENT

[On Stay Proceeding]

1. The two Applicants filed this Notice of Motion for a Permanent Stay of Proceedings,

seeking the following orders:

)} That the Prosecution of the Applicants’ case MACD 19 of 2021 at the

Nasinu Magistrate’s Court, which the abovenamed Respondent is



prosecuting, be temporarily stayed pending the final determination of this

application for permanent stay.

i) That the Applicants’ case MACD 19 of 2021 at the Nasinu Magistrate’s
Court, which the abovenamed Respondent is prosecuting, be permanently

stayed.

i)  And for any other Order to this Honourable Court may seem just and

expedient.

The Notice of Motion is supported by an Affidavit of the first Applicant, which sets out
the factual background of this application. The Respondent filed an affidavit of Asinate
Usumaki, setting out the Respondent's objections to this application. Additionally, Asinate
Usumaki filed a supplementary affidavit further clarifying certain issues deposed to in the
previous affidavit. During the course of the hearing, the Learned Counsel for the Applicants
and the Respondent made their oral arguments and then tendered their respective written
submissions. Having carefully perused the respective affidavits and oral and written

submissions of the parties, | now pronounce judgment in this matter.

The two Applicants were charged in the Magistrate’s Court in Nasinu on 19 June 2020
with four counts of Obtaining Financial Advantage, contrary to Section 326 (2) of the
Crimes Act, and four counts of General Dishonesty - Causing a Loss, contrary to Section
324 (2) of the Crimes Act. Subsequently, on 26 July 2024, the charges were amended to
two counts of General Dishonesty - Causing a Loss, contrary to Section 324 (2) of the
Crimes Act, and two counts of Obtaining Financial Advantage, contrary to Section 326 (1)
of the Crimes Act. Following a number of adjournments for various reasons, the matter is

now scheduled for trial in the Magistrate’s Court in Nasinu from 14 to 18 September 2026.

The central plank of the Applicants’ application is that the matter has been delayed for
more than nine years since 2017 (including the pre- and post-charged periods), thereby



breaching the Applicants’ right to have their matter determined within a reasonable time,
as set out in Sections 14 (2) (g) and 15 (3) of the Constitution.

The law

5. Having comparatively reviewed the approaches of the jurisdictions of New Zealand,
Canada, England and the European Court of Human Rights, the Fiji Court of Appeal
in Mohammed Sharif Sahim v State (Misc Action No 17 of 2007) found that the governing
principle in an application of this nature is always to consider whether the Accused persons
can be tried fairly without any impairment of the conduct of their defence. If the Court
finds that the Accused can be tried fairly, the Prosecution should not be stayed on the
grounds of unreasonable delay alone. The Fiji Court of Appeal held that:

“In an earlier decision of this court, of Seru and Stephens, prejudice was
presumed because of the length of delay and the history of the case. What
the court did not address was the availability of alternative remedies in the

absence of proof of actual prejudice.

The correct approach of the court must therefore be two pronged. Firstly, is
there unreasonable delay and a breach of Section 29 (3) of the Constitution?
In answering this question, prejudice is relevant but not necessary where the
delay is found to be otherwise oppressive in all the circumstances. The
second question is if there has been a breach what is the remedy? In
determining the appropriate remedy, absence of prejudice becomes relevant.
Where an Accused person is able to be tried fairly without any impairment
in the conduct of the defence, the prosecution should not be stayed. Where
the issue is raised on appeal, and the appellant was fairly tried despite the
delay, his or her remedy lies in the proportionate reduction of sentence or in

the imposition of a non-custodial sentence.”



The Fiji Court of Appeal in Mohammed Sharif Sahim (supra) went further, holding that
the above approach would preserve the rights set out in Section 29 (3) of the then
Constitution (currently Sections 14 (2) (g) and 15 (3) of the Constitution of 2013) without
resorting to the excessive and exorbitant step of terminating the proceedings in criminal

actions.

The Supreme Court of Fiji, in Nalawa v State (2010) FJSC 2; CAV0002.2009 (13 August
2010), upheld the approach set out in Mohammed Sharif (supra) and found that:

“21) oo veeveeeee . That right has been expressed in numerous cases at
Common Law and the following principles may now be stated as basic to

the Common Law;

i) Even where delay is unjustifiable a permanent stay is the

exception and not the rule,

i) Where there is no fault on the part of the prosecution, very

rarely will a stay be granted,

iii) No stay should be granted in the absence of any serious

prejudice to the defence so that no fair trial can be held, and

iv) On the issue of prejudice, the trial court has processes which
can deal with the admissibility of evidence if it can be shown

there is prejudice to an Accused as a result of delay,

These charges stem from certain transactions in 2017, for which the first Applicant was
interviewed by the Respondent in October 2019 and again in June 2020. Subsequently, the
Applicants were charged in the Magistrate’s Court on 19th June 2020. The matter was
mentioned on over 40 occasions before the Learned Magistrate. On several such occasions,

the Learned Counsel for the Applicants failed to appear in Court, causing adjournments of
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10.

11.

the matter. A substantial number of adjournments were caused by the COVID-19
lockdown. Hence, the Applicants also substantially contributed to the delay of this matter

since it was initiated in June 2020.

As the Supreme Court of Fiji emphasised in Nalawa v State (supra), the governing factor
must always be whether the two Accused can be tried fairly without any impairment of
their defence, and if that question can be answered affirmatively, the Prosecution should
not be stayed.

During his oral submissions, Learned Counsel for the Applicants urged that the Respondent
had not yet provided them with the list of witnesses intended to be called at the hearing
scheduled to commence on the 14th of September 2026, thereby prejudicing the Applicants
in conducting their defence. It is incomprehensible how the delay and non-disclosure of
the list of witnesses, as claimed by the Learned Counsel for the Applicants, could impair
the conduct of the defence. The Learned Counsel for the Respondent responded that all
necessary disclosures have already been served and that she could immediately provide the

list of intended witnesses to the Learned Counsel for the Applicants.

Another concern raised by Learned Counsel for the Applicants is that the Respondent
informed him that it now intends to rely on the caution interview of the first Applicant in
evidence, despite previously informing the Learned Magistrate otherwise. Having perused
the chronological events of the proceedings in the Magistrate’s Court, [ understand that the
Respondent initially sought to adduce the caution interview of the first Applicant in
evidence, for which the first Applicant objected by filing her grounds for challenging it.
However, later the Respondent changed its position and abandoned its plan to adduce the
caution interview in evidence. Reverting to the original position, the Respondent, after
reviewing its strategy, now wishes to adduce the caution interview of the first Applicant in
evidence, for which the first Applicant has already filed her grounds for objection. The
Respondent's change in position regarding the use of the caution interview of the first
Applicant, under any circumstances, will not irreparably impair the Defence or affect the

fair trial. Hence, I find no merit in these objections.



12.

13.

14.

15.

The Applicants are charged with serious offences; hence, there is a significant public
interest in this proceeding. It is in the wider public interest that this Prosecution should
come to an end through a fairly conducted hearing. This delay would not cause any adverse
prejudice to the Applicants in conducting their defence.

Considering the reasons discussed above, it is my opinion that an expedited hearing is an
appropriate remedy that preserves the Applicant’s rights under Sections 14 (2) (g) and 15
(3) of the Constitution, as well as the rights of the public. Hence, I refuse this application

for a stay of proceedings and dismiss it accordingly.

I am mindful that the cause list of the Magistrate’s Court is full of other prioritized cases;
therefore, 1 am not in a position to direct the Learned Magistrate to conclude this matter
within a specific time frame, other than to remind the Learned Magistrate to continue with
the hearing, which is already scheduled to commence on 14th September 2026, and to

conclude the proceedings as early as practicable.

Further, I direct the Registry of the High Court (Criminal) to serve a copy of this ruling on

the relevant Learned Magistrate in Nasinu without delay.
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Hon. Mr. Justice R.D.R.T. Rajasinghe

At Suva
10" September 2026

Solicitors
Ratumaiyale Esquire for Applicants.
Fiji Independent Commission Against Corruption for Respondent.



