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JUDGMENT OF THE COURT

[1] This matter came before this Court by way of an appeal by the Appellant against a

judgment of the High Court at Labasa'. The judgment concerned a personal injuries

' Khan v Prasad [2014] FJHC 814; Civil Action No. 40.2010 (11 November 2014)



[2]

[3]

[4]

claim for injuries caused to the First Respondent while travelling in a vehicle owned
by the Appellant and driven negligently by the Second Respondent who was an
employee of the Appellant.

In that judgment which was delivered on the 11" November 2014, the Court entered
judgment in favour of the First Respondent against the Appellant in the sum of

$164,028.70 “together with further interest at the rate of 4% per annum until the full

payment is made” and costs in the sum of $3,000. (The underlining is ours)

The appellant appealed to this Court. After hearing the appeal this Court made the

following orders on the 30 November, 2017%:-

1. The appeal against the judgment of the High Court in so far as the Third and
Fourth Respondents are concerned is dismissed with costs fixed at $2,500.00
to be paid by the Appellant to the said Respondents. This shall be in addition
to the costs of 82,500 ordered by the High Court in favour of the third and
4™ Respondents.

2. The appeal against the judgment of the High Court in so far as the First
Respondent (the plaintiff in the original action) is concerned is partly
allowed to the extent that, the award of $54,600 for future loss of earnings
is reduced to $43,680.

3. Inconsequence of Order 2 above, the Judgment entered in favour of the First
Respondent by the High Court in the sum of $164,028.70 is altered to a sum
of $153,108.70.

4. In addition to the costs of $3,000.00 awarded to the First Respondent in the
Court below, the Appellant is ordered to pay $1,500.00 as costs of this
Appeal to the First Respondent.

The Appellant then sought leave to appeal against this Court’s judgment to the
Supreme Court. Following a hearing the Supreme Court made the following orders

on the 31" August 2018,

"Orders of Court:

(1) Application for leave to appeal is refused and the application of the
Petitioner is dismissed.

(2) The judgment of the Court of Appeal affirmed.
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(3) The Petitioner is directed to pay costs in a sum of $2,500.00 to the I*
Respondent in addition to the costs awarded in his favour in the lower
courts."”

Following the delivery of the Supreme Court Judgment the Appellant sent a cheque by
registered post to the First Respondent’s solicitors for the sum of $155,605.70 (being
the High Court Judgment as adjusted by this Court of $153.108.70 and the costs of
$2,500 awarded in the Supreme Court). The First Respondent’s solicitors receipted
the cheque “without prejudice” and in “part payment” of the Judgment sum in the High

Court, Court of Appeal and Supreme Court matters.

Following payment of this sum the First Respondent filed a Summons (“the First
Respondent’s summons”) in this Court dated 12" January 2023 seeking the payment
of interest and costs due to him under the High Court and this Court’s Judgments in
the sum of $53,316.42. The Summons was filed pursuant to Sections 17 and 20 of the
Court of Appeal Act 1949.

The Summons was supported by an affidavit of the First Respondent which inter alia
set out the manner in which the interest was calculated. The Summons sought the

following orders:

“THAT the Appellant/2"™ Defendant be ordered to pay interest on General
Damages and Costs from the date of Judgment of the High Court of Fiji (HC) to
realization as per the Judgment of the Fiji Court of Appeal dated the 30" day of
November, 2017.

THAT the Appellant/2™ Defendant be ordered to pay the sum of $53,316.42
(Fifty — Three Thousand Three Hundred and Sixteen Dollars and Forty — Two
Cents) which sum was short paid as interest payable on General Damages and
Costs as per the Judgment.

THAT the Appellant/2™ Defendant does pay the cost of this application as
ordered by the Honourable Court.

THAT any other relief this Honourable Court deems just and expedient.

The I'' Respondent/Plaintiff intends to read and rely upon the grounds contained
in the Affidavit in Support of ABDUL IRSHAD KHAN of Korowiri, Labasa,
Unemployed sworn and filed herein.”

The First Respondent’s Summons was heard by Guneratne, P and during the course of

the hearing the Appellant being unrepresented, Guneratne, P directed firstly that the
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First Respondent serve notice of the appeal on the Appellant and also that the Court of
Appeal Registry serve notice of the appeal on the Appellant.

It appears that the Appellant was not served with this notice. It is unclear from the
record why this did not happen. Ultimately, without representation by the Appellant,
Guneratne, P delivered his decision on the First Respondent’s summons on 18 August

2023 (“the decision”) and made the following orders*:-

‘Orders:

1) Orders sought in terms of the Ist Respondent’s (present
applicant’s) re-filed summons filed on 16th March, 2023 (dated
28™ April, 2023) are allowed.

2)  The Registrar is directed to send notice to the appellant of this
decision both to his solicitors that appear on Record and to his
personal address.’

10 The Appellant was served with the decision by the Registry on 10" May 2024 and
y gistry y

following service of the decision filed a Summons in this Court on the 21* June, 2024

(“the Appellant’s Summons”) seeking the following orders:-

“1.  That the decision delivered by Honorable Justice Almeida Gunuratne Ex-
Parte on the 18" day of August 2023 in the Fiji Court of Appeal be wholly
and unconditionally be set aside on the grounds that:-

a) The Appellant was never served nor being aware of any proceedings
was instituted by the I°' Respondent for recovery of interest in Civil
Action No. 40 of 2010 when they had accepted the judgment sum
and cost High Court as full and final settlement.

b) That recovery of interest is after 6 years and therefore is statute
barred if judgment for interest is not renewed. There is an error
also in calculation of interest.

c) The Appellant was not served with any Summons for recovery of any
interest on damages awarded in Civil Action No. 40 of 2010
therefore rules of Natural Justice was denied.

d) The Decision delivered by the President of the Fiji Court of Appeal
Honorable Justice Almeida Guneratne was made Ex- Parte, without
hearing the Appellant.

2. The decision delivered by Honourable Justice C. Kotigalage was in the
High Court and the Summons (for Payment of Interest over Damages) was

4
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filed in the Court of Appeal therefore this Application is wrong for want of
Jjurisdiction.

3. That the Appellant be allowed to file his Affidavit in Opposition to the
Summons filed by the 1" Respondent on the 16" day of March, 2023.

4. That the I* Respondent pay costs of this application.”
The Appellant’s summons was made pursuant to Rules 17 and 20 of the Fiji Court of

Appeal Rules 1949 and Section 4 of the Limitation Act 1971.

The Appellant’s summons was called before Prematilaka, RJA on the 3™ February
2025 and after hearing the parties Prematilaka, RJA delivered his Ruling on 6"
February 2025 (“the ruling”)>.

In the ruling Prematilaka, RJA found that it was “very clear” that the First
Respondent’s summons had not been served on the Appellant and as a result he had
not been heard. He found it was “equally clear” that the appellant had not fully
satisfied the interest payment on the judgment, along with the costs ordered.
Prematilaka, RJA did not consider however that he had the power to set the decision
aside and that this could only be carried out by the Supreme Court or the Full Court of
the Court of Appeal. Prematilaka, RJA went on to state:-

“Nevertheless, in view of Section 13 of the Court of Appeal Act, the Court of
Appeal, in my view, may set aside the impugned Ruling and consider the First
Respondent’s summons for payment and interest on the damages.”

We agree that the orders made by Guneratne, P should not have been made when the
Appellant was not represented or heard. Rightly, the First Respondent did not contest
this position and we are therefore obliged to set the order dated the 18" August 2023

aside pursuant to the Appellant’s summons.

This leaves the First Respondent’s summons for interest and costs to be determined.
Both parties filed affidavits and written submissions in support of and against the First

Respondent’s summons.

5 Dinv Khan [2025] FICA 9; ABU 0078.2014 (6 February 2025)



[16] The First Respondent’s summons raised the following issues:

1.  Was the payment made by the Appellant to the First Respondent’s
solicitors on 21/09/2018 in full and final settlement of all interest and
cost in the High Court, Court of Appeal and the Supreme Court?

2. If it was not did the Court of Appeal have jurisdiction to hear the
First Respondent’s summons?

3. Was the claim for interest statute barred?

4.  If'the Court of Appeal had jurisdiction and the claim was not statute
barred was the calculation for interest presented by the First
Respondent in his affidavit evidence correct?

Summary of the First Respondents Submissions

Issue 1

[17] The First Respondent’s Solicitor’s receipt for the payment clearly stated that the
payment was received “without prejudice” and in “part payment” of the judgment

sums in the three actions (i.e. the High Court, Court of Appeal and Supreme Court).

Issue 2

[18] The First Respondent relied on the plain meaning of Section 13 of the Court of Appeal
Act (“the Act”) which states:-

“For all the purposes of and incidental to the hearing and determination of any
appeal under this part and the amendment execution and the enforcement of any
order, judgment or decision made thereon, the Court of Appeal shall have all the
power, authority and jurisdiction of the High Court and such power and authority
as may be prescribed by the rules of the court.”

[19] The First Respondent submitted that the plain meaning of Section 13 authorised this
Court to order the payment of interest on the judgment sum as this was incidental to
the hearing and determination of the Appeal. The Respondent referred to a number of

authorities in support of its contention, the most relevant being iTaukei Land Trust

Board v Sogari®.

¢ [2017] FICA 80; ABU0051.2012 (22 June 2017)



[20] In that case, which is similar to this case, this Court allowed an appeal reducing the

quantum of damages awarded by the High Court. Lecamwasam, JA said:-

“[6]  The judgment of the Court of Appeal did not disturb the findings of the
learned High Court Judge, except in the reduction of the quantum as
specified in paragraph 19 of the judgment of the Court of Appeal. As we
have not disturbed the findings of the learned High Court Judge in
relation to the interest, the judgment of the High Court will prevail in so
far as it has not been overruled by the Court of Appeal. Therefore on the
strength of the High Court judgment, pre-judgment interest will have to
be paid from the date of filing of the action.

[8] As the appellant is statute bound by section 4(1) of the Act further
clarification is unnecessary. Hence the said provision mandates the
appellant to pay post-judgment “interest” whether or not the judgment
of the Court of Appeal has dealt with the matter of “interest”.”

Issues 3 and 4

[21] The First Respondent submitted that Section 4 (4) of the Limitation Act provided that
an action shall not be brought upon any judgment after the expiration of 12 years from
the date the judgment became enforceable and no arrears of interest in respect of any
judgment shall be enforceable after the expiration of 6 years from the date on which

the interest became due.

[22] As the High Court pronounced its judgment on the 11 November 2014 and that
Judgment was subsequently amended by this Court on the 30 November 2017; there
can be no issue, it is submitted, regarding the enforcement of the judgment as the
Limitation Act allows 12 years to enforce a judgment. Further the High Court ordered

interest until full payment was made.

Summary of the Appellant’s Submissions

Issue 1

[23] The Appellant submitted that because the payment had been received it had to have
been in full settlement of the judgment sum interest and costs. If it was not in full

settlement it should have been returned to the Appellant.



Issue 2

[24]

The Appellant submitted:-

(1) that the Court of Appeal derives its jurisdiction from a final decision of the

High Court;

(i1) the Court of Appeal in this instance has given a decision in respect of an appeal

before it and therefore has exhausted its jurisdiction and is functus officio; and

(iii)  the Court of Appeal is not an enforcement court and the application should

correctly have been filed in the High Court.

Issue 3 and 4

[25]

[26]

[27]

The Appellant argued that the 1 Respondent should have brought an action to recover
the High Court Judgment by the 11" of November 2020 as per the provisions of section

4(4) of the Limitation Act. As he did not do so the claim for interest was statute barred.

In his written submissions the Appellant conceded that if the date of the judgment was
taken from the Court of Appeal judgment i.e. 30 November 2017 then the First
Respondent was within time; however he repeated his argument that the Court of

Appeal was the wrong forum to claim the interest.

The Appellant also disputed the 1% Respondent's calculation of interest and provided

an alternative calculation of his own.

Discussion

[28]

[29]

During the course of the hearing of this matter Counsel for the Appellant Mr. Kumar
correctly conceded that the payment of $155,608.70 was not made in full settlement
of all interest and costs due in respect of the High Court, Court of Appeal and Supreme
Court actions as there was no correspondence or other evidence to support this and the
First Respondent’s Solicitors receipt was clearly made “without prejudice” and as

“part payment” of the sums due in those three actions.

Mr. Kumar also conceded that on the plain meaning of Section 13 of the Act this Court

had jurisdiction to hear the First Respondent’s Summons for the payment of interest.



[30]

[31]

[32]

[33]

[34]

[35]

[36]

[37]

Mr. Kumar further conceded that the claim for interest was not statute barred as it was
clearly made within 12 years of the judgments in all three courts and the Judgment was

for interest on the judgment sum until payment.

Mr. Kumar also accepted the calculation presented by the First Respondent for

outstanding interest and costs of $28,175.22.

We commend Mr. Kumar for making these concessions. There was obviously no
argument that the sum paid by the Appellant was in full and final settlement of the
judgment sum, interest and costs. The claim for the interest was also clearly not statute

barred under the Section 4 of the Limitation Act.

We have also considered the calculation of the interest and balance costs due provided
in the First Respondent’s final affidavit sworn the 17™ March 2025 and agree with the
sum of $28,175.22 claimed.

Although the award for interest was made by the High Court, this Court in its judgment
adjusted the award for future loss of earnings made by the High Court. The final
amount due for interest on the adjusted amount was therefore incidental to the appeal

before this court.

The First Respondent’s summons seeking an order for payment of interest which was
incidental to the adjusted award for damages was therefore clearly within the
jurisdiction of this Court in terms of Section 13 of the Act. [We note that this Court
has previously dealt with matters involving interest awarded in the High Court. See

iTaukei Land Trust Board v Sogari (supra).]

Further Section 13 provides that for the purpose of the execution and enforcement of
any order judgment or decision made thereon this Court shall have all the powers,
authority and jurisdiction of the High Court. It was therefore not necessary to refer

the summons seeking payment of interest to the High Court.

We have already determined that the Decision of Guneratne, P should be set aside

because the Appellant was not present or represented.

We note that Guneratne, P expressed the view in his decision that a single judge had

the jurisdiction to make orders pursuant to the Summons under Section 20 (1)(k) of the



[38]

[39]

Act on the basis that the orders sought were incidental to the appeal. We agree with

Guneratne, P in this respect. Section 20. (1)(k) provides:-

“20.~(1)...

(k) generally, to hear any application, make any order or give any direction
that is incidental to an appeal or intended appeal.”

The Summons seeking orders to pay interest on a judgment of the High Court, adjusted
on appeal by this Court, is clearly a proper application of the plain meaning of the
words in Section 20(1)(k): an application to make orders that were incidental to the

appeal heard and determined by this Court.

Further the current version of Section 20(1)(k) was introduced by an amendment to

the Act in 19987. The prior version read:-

“generally to hear any application, make any order, or give any direction
incidental to an appeal or intended appeal not involving the decision of the
appeal”

By the amendment in 1998 the words “not involving the decision of the appeal” were
deleted. It is clear to us that by amendment the legislature intended that a single judge
had the jurisdiction, to make orders, involving the decision of an appeal, that were

incidental to the appeal, which is the case in this matter.

Conclusion

[40]

[41]

For the reasons set out above we determine that the Order made by Guneratne, P of
the 18 August 2023 should be set aside pursuant to the Appellant’s Summons dated
4™ June 2024.

We further determine that the Appellant should pay the agreed sum of $28,175.22 for
interest under the High Court Judgment of the 11 December 2014 and for balance costs
awarded in the High Court, Court of Appeal and Supreme Court in this matter pursuant

to the First Respondent’s Summons.

7 Act 13/1998
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[42] The First Respondent has asked for costs in his Summons and in submissions before
this Court. Guneratne, P in his decision did not address costs. We note that
Prematilaka RJA in his ruling on the Appellant’s Summons to set aside awarded costs

against the Appellant in the sum of $2,500.00.

[43] We acknowledge that the awarding of costs is discretionary. However, the Appellant
had no alternative but to issue his summons due to an irregularity in the proceedings
before Guneratne, P. Taking this into account, we do not consider that it would be

appropriate to award further costs against the Appellant.

Orders of the Court:

1. The decision of Guneratne, P dated 18 August 2023 is set aside.

2. The Appellant is ordered to pay the sum of $28,175.22 to the First Respondent within
30 days of the date of this judgment.

3.  No order as to costs.
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