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Introduction

[1]

[2]

[3]

[4]

[3]

Between 3 and 18 September 2018, posts appeared on a Facebook page bearing the name
and photograph of the appellant, Mr Chaudhry, concerning the Judiciary in Fiji, and
individual members of the Judiciary (“the Facebook posts”). The respondent, the Attorney-
General (“the Attorney”), formed the view that the posts were scandalous and derogatory,
and a scurrilous attack on the Judiciary and members of the Judiciary, thereby lowering and
undermining the authority and integrity of the Judiciary, members of the Judiciary, and the

Court, and amounted to scandalising contempt of court.

On 16 October 2018, the Attorney filed two ex parte applications in the High Court at Suva,

for:

[a] leave to make an application for an Order of Committal for Contempt of Court against

Mr Chaudhry; and

[b] leave to serve the application and other relevant documents on Mr Chaudhry out of the

jurisdiction, by courier, in New Zealand.

The applications were supported by affidavits, one sworn by the Attorney (Mr Sayed-
Khaiyum), the second sworn by Izek Ashwin Lal.

On 18 October 2018, the High Court at Suva (Justice Kumar) made orders granting leave to
the Attorney to make an application for an Order of Committal against Mr Chaudhry, and to
serve the application and other relevant documents on him out of the jurisdiction in New

Zealand, by courier. Both orders were sealed on 22 October 2018.

On 19 October 2018, the Attorney filed a Notice of Motion for an Order of Committal for
Contempt of Court against Mr Chaudhry in the High Court at Suva (“the contempt
application”), together with a Statement, and verifying affidavit. An affidavit verifying

service by courier was filed on 2 November 2018.



[6]

[7]

[8]

Mr Chaudhry filed a Conditional Acknowledgment of Service on 20 November 2018,

recording his contentions that:

[a] the application for an Order of Committal was a nullity, as it exceeded the jurisdiction

of the High Court;

[b] the Court did not have extra-territorial jurisdiction to hear and determine the alleged

contempt of court; and
[c] the contempt application constituted an abuse of process of the Court.

On 5 February 2019 Mr Chaudhry filed an inter partes application to strike out the
proceeding under HCR O18,r18(1)(a), (b) and (d) (“the strikeout application”), on the
grounds that:

[a] the High Court of Fiji does not have jurisdiction to hear the contempt application; and

[b] the contempt application disclosed no reasonable cause of action against the appellant,

and was frivolous or vexatious, and/or an abuse of the process of the court.

A hearing was held on 14 February 2019, in which both the strikeout application and the
contempt application were heard. Mr Chaudhry was not present at the hearing, but was
represented by counsel. Submissions were made on behalf of Mr Chaudhry and the

Attorney.

The High Court judgment

[9]

The High Court judgment was delivered on 4 April 2019 (“the contempt judgment”).!

[10] The Judge identified Mr Chaudhry’s main contention as being that the High Court did not

have jurisdiction over him when it granted leave to issue the contempt application, on the
grounds that he was resident in New Zealand. The Judge accepted that Mr Chaudhry was in

New Zealand when the contempt application was commenced, and recorded Mr Chaudhry’s

1

Attorney-General of Fiji v Rajendra Chaudhry [2019] FJHC 306; HBC 313.2018 (4 April 2019).
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[11]

[12]

reliance on s100(3) and (4) of the Constitution in support of his submission that the High

Court lacked jurisdiction.

The Judge recorded Mr Chaudhry’s submissions that:

[a] HCR 052,r3(4) does not specify or empower service out of jurisdiction, and in the
absence of a specific provision, the High Court could not order service, and had
therefore acted ultra vires;

[b] HCR 052,r3(4) deals with a person who is within the High Court’s jurisdiction, not a

[c]

person outside the jurisdiction, and before a person can be held liable and subject to
jurisdiction, there must be a clear provision as to jurisdiction; no case had been made

by the Attorney that Mr Chaudhry could be made accountable to the Fijian jurisdiction;

any sentence the High Court might pass if it found Mr Chaudhry guilty of contempt of

court would be difficult to enforce because he is not in the jurisdiction.

The Judge also referred to the Attorney’s submissions:

[a]

The Attorney referred to the judgments of the High Court in Nicholas v Attorney-
General (Nicholas),? and Finau & Ors v Civil Aviation Authority of Fiji & Ors
(Finau), where the High Court exercised jurisdiction to deal with contempt
proceedings against alleged contemnors who were outside the Fiji jurisdiction when
the proceedings were commenced, and the judgment of the High Court of Australia in
Dow Jones & Company Inc v Gutnick (Dow Jones),* which concerned a proceeding
alleging defamation in an online magazine operated from the USA, but downloaded
and accessed in Australia. In each case, the court exercised jurisdiction,
notwithstanding that the alleged contemnors/defamer were non-residents when the

proceedings were issued.

2
3
4

Nicholas v Attorney-General [2013] FJHC 29; HBC364.2011 (8 February 2013).
Finau & Ors v Civil Aviation Authority of Fiji & Ors [2018] FJHC 500; HBC117.2017 (12 June 2018)
Dow Jones & Company Inc v Gutnick (2002) 210 CLR 575.
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[13]

[14]

[15]

[16]

[b] The Facebook posts were open to public viewing and accessible to any Facebook user

worldwide, and in Fiji, and the Attorney had access to the posts.

[c] The Facebook posts were directed at the Judiciary and judicial officers in Fiji.

The Judge accepted the Attorney’s submission that the alleged scandalising contempt in the
Facebook posts came within HCR O52,r1(2)(b), as being contempt “committed otherwise

than in connection with any proceedings”.

In reaching his conclusion that the High Court had jurisdiction in the present case, the Judge
first noted that in both Nicholas and Finau the alleged contemnors, while not residing in Fiji
when the proceedings were commenced, did not challenge the Court’s jurisdiction and
submitted to it. The Judge then referred to Dow Jones, and cited the High Court of
Australia’s finding that the alleged defamation had occurred in Victoria “for it is there that

the publications of which [Mr Gutnick] complains were comprehensible by readers”.’

Having then referred to the Facebook posts, and the Attorney’s submissions as to the posts,
the Judge concluded that the High Court had jurisdiction to hear the matter. He found that
there was a strong connection between the posts and Fiji, the posts were all directed at the
Chief Justice of Fiji, the Chief Registrar, and the Fijian Judiciary as a whole, were easily
accessible to any member of the public including people in Fiji who had a Facebook account,
and were intended to cause harm to, and bring disrepute to the Chief Justice, the Chief
Registrar, and the Fiji judiciary as a whole, and undermined public confidence in the Fijian

Judiciary and its Chief Justice.®

With respect to the contention that the contempt application disclosed no reasonable cause
of action, the Judge referred to the acknowledgement by counsel for Mr Chaudhry that if the
Court found it had jurisdiction, the posts were “more serious than” scandalising comments

which were the subject of previous findings of scandalising contempt: Parmanandan v

Dow Jones, fn 4, at [44] and [48].
Contempt judgment, at [37]-[40].



Attorney-General (Parmanandan),” and Mahendra Pal Chaudhry v Attorney-General of Fiji
(Mahendra Chaudhry).® The Judge concluded that the Attorney had a reasonable cause of

action against Mr Chaudhry, and the proceeding was not plainly unsustainable.’

[17] The Judge further found that no evidence had been produced by Mr Chaudhry to establish

that the proceeding was frivolous and vexatious, or that it was an abuse of process.!°

[18] Turning to the contempt application, the Judge first recorded that the Facebook posts were

[19]

[20]

to be considered under HCR O52,r1(2)(b), and that common law principles as to contempt
applied (referring to Finau and the judgment of the Supreme Court in Fiji Times v Attorney
General of Fiji) (Fiji Times)". The Judge identified the test for determining such
applications as being whether the posts represented a “real risk” to the administration of
justice and the integrity and dignity of the Chief Justice, Chief Registrar and the Judiciary in
Fiji, or undermined public confidence in the Judiciary and in judgments of the courts. The

Judge found that both tests were met in the present case!'?.

The Judge ordered that:

[a] the strikeout application was dismissed and struck out;

[b] Mr Chaudhry was found guilty of contempt of court; and

[c] Mr Chaudhry was ordered to pay costs to the Respondent in the sum of $10,000.

Following a hearing on 25 April 2019 (at which Mr Chaudhry again was not present but was

represented by counsel), he was on 30 May 2019 sentenced to imprisonment for 15 months,

Parmanandan v Attorney-General [1972] Fiji Law Rep 17; (1972) 18 FLR 90 (23 June 1972).

Mahendra Pal Chaudhry v Attorney-General of Fiji [1999] Fiji Law Rep 24; (1999) 45 FLR 87 (4 May 1999).
Contempt judgment, at [61].

Contempt judgment, at [62]-[69].

Fiji Times Limited & Ors v Attorney-General of Fiji [2017] FJSC 13; CBV005.2015 (21 April 2017).
Contempt judgment, at [80], [81].



and ordered to pay a fine of $50,000 and costs of $3,000 (“the sentencing judgment”).”* The
Judge ordered that a bench warrant be issued for Mr Chaudhry’s arrest.

Appeal

[21]

[22]

[23]

Mr Chaudhry filed a Notice of Appeal against the contempt and sentencing judgments on 18
June 2019, and on 25 June 2019, he applied to the High Court for a stay of both judgments
pending an appeal to the Court of Appeal. He filed an Amended Notice of Appeal on 1
August 2019. His application for stay was dismissed and struck out in a judgment delivered

on 28 May 2020.'4

The matter is before the Court of Appeal pursuant to a ruling delivered by this Court on 10
February 2025.% That ruling followed Mr Chaudhry’s challenge to a Security for Costs
determination, and the appeal being deemed abandoned after new solicitors instructed by
him failed to take steps to have the appeal records filed for certification, requiring an

application for reinstatement.

In his Amended Notice of Appeal, Mr Chaudhry set out five grounds of appeal, which may

be summarised as follows:

Ground 1: The High Court Judge erred in holding that the High Court had jurisdiction, when
Mr Chaudhry was not resident in Fiji at the material times and did not do anything in Fiji

which would subject him to the jurisdiction of the Fijian courts.

Ground 2: The order granting the Attorney leave to apply for an order for committal did not
comply with ss 8-10, 12, and 21A-C of the High Court Act 1875, and was a nullity because

it was signed by a person not empowered to do so.

Ground 3: The procedure adopted in the High Court, where the strikeout application and the
contempt application were heard in the same hearing, was a procedural error which resulted

in procedural unfairness to him.

13
14
15

Attorney-General of Fiji v Rajendra Chaudhry [2019] FJHC 488; HBC 313.2018 (30 May 2019).
Attorney-General of Fiji v Rajendra Chaudhry [2020] FJHC 356; HBC 313.2018 (28 May 2020).
Rajendra Chaudhry v Attorney-General of Fiji [2025] FICA 10; ABU054.2019 (10 February 2025).
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Ground 4: The Judge erred:

(a) in finding Mr Chaudhry guilty of contempt of court when he was not resident in Fiji and
had no connection with Fiji which would subject him to the jurisdiction of the Fijian

courts;

(b) in holding that comments made from the Bar constituted admissions as to authorship

and publication of the Facebook postings;

(c) by granting leave for substituted service when leave had not been sought by the

respondent to issue the contempt application, and
(d) in ordering costs of $10,000 against him.

Ground 5: the sentence imposed was manifestly excessive and the Judge erred when

sentencing Mr Chaudhry by:

(a) failing to follow binding precedents,
(b) imposing a fine of $50,000,
(c) holding that his counsel had conceded publication, and

(d) (in the light of his conditional appearance challenging jurisdiction) holding that his

failure to mitigate was an aggravating factor.

Did the Judge err in holding that the Court had jurisdiction to hear the contempt application
(Grounds 1 and 4)?

Mr Chaudhry’s submissions

[24] Mr Chaudhry submitted that the jurisdiction of the High Court is founded on s 100(3) of the
Constitution, but while s 100(3) states that the High Court has “unlimited original
jurisdiction to hear and determine any civil or criminal proceedings under any law” (thus

providing an inherent jurisdiction to punish for contempt) that jurisdiction it is not



[25]

[26]

“unlimited”. He submitted that the jurisdiction does not extend to a person who was outside
Fiji at the time of the alleged contempt, has not submitted to Fiji jurisdiction, and is not
connected to any proceedings before the Fijian courts that would otherwise render him

amenable to their jurisdiction.

Mr Chaudhry submitted that neither the Constitution, the High Court Act, nor HCR O52
confers express extraterritorial jurisdiction for contempt proceedings, or authorises issuing
contempt proceedings against a person outside Fiji. He submitted that the absence of any
express authority is significant: a contempt proceeding is penal in nature, and the relevant

authorising provision must be construed strictly.

Mr Chaudhry further submitted that it is a fundamental principle of the common law that
jurisdiction (in particular criminal jurisdiction) is primarily territorial in nature: that subject
to recognised exceptions, a court’s authority extends to persons present within its territory,
or who have otherwise submitted to its jurisdiction. He submitted that he fell into neither of
these categories: he was not present in Fiji at the time of the alleged publication, was not
resident in Fiji, and expressly challenged the jurisdiction of the Fiji High Court. He further
submitted that the authorities cited for the Attorney do not establish that the Fiji High court

had jurisdiction.

The Attorney’s submissions

[27]

Ms Solimailagi submitted for the Attorney that Mr Chaudhry’s argument wrongly conflated
the location of the publisher of alleged contemptuous material with the location of the
publication. She submitted that Mr Chaudhry’s contention that he “did not do anything in
Fiji which would subject him to the jurisdiction of the Fiji courts” is based on an incorrect
assumption that the contempt jurisdiction is determined solely on the basis of the geographic
location of the alleged contemnor, whereas jurisdiction may be founded on the place where
the publication is received (in this case, Fiji), and where its effects are felt (also Fiji). She
submitted that Mr Chaudhry’s argument is inconsistent with the High Court’s constitutional

power, the nature of the contempt jurisdiction, and the jurisprudence regarding internet



[28]

[29]

Ana

[30]

publications. She submitted that the proper enquiry is whether there existed a sufficient and
substantial connection between the alleged conduct and Fiji, in order to engage the

jurisdiction of the Fiji High Court.

As to the “publication” of the posts, Ms Solimailagi referred to Dow Jones, in which the
High Court of Australia found that “publication” (in that case, of a defamation) occurs where
material is downloaded, accessed and comprehended. She also referred to the exercise of
jurisdiction in Nicholas where the alleged contemnor was not in Fiji. Further, she referred
to the judgment of the Singapore Court of Appeal in Li Shengwu v Attorney-General (Li
Shengwu), where it was held that the Singapore court had jurisdiction in respect of an
allegedly contemptuous Facebook post made by Mr Li, who was resident in the USA at the

time of the proceeding.'®

Ms Solimailagi submitted that in the present case the Judge did not err in finding that the
Facebook posts were directed at the Chief Justice, Chief Registrar, and Judges in Fiji, the
posts were publicly accessible and viewed in Fiji, and that the posts were capable of
undermining public confidence in the administration of justice in Fiji. She submitted that
the contempt was directed at Fiji and its judicial institutions, and the alleged harm from the
contempt was suffered in Fiji. She submitted that notwithstanding Mr Chaudhry’s location
at any particular time, the Fiji High Court had jurisdiction to hear the contempt application

against him.
lysis

We record that both Mr Chaudhry and Ms Solimailagi confirmed this Court’s understanding

that there is no authority that is on all fours with the present case: that is, where:
[a] there is an allegation of scandalising comments constituting contempt of court;

[b] the comments were posted on a digital platform which has been accessed and

understood in country A (whether Fiji or any other country);

16

Li Shengwu v The Attorney-General [2019] SGCA 20 (1 April 2019).
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[31]

[c] the comments concerned the Judiciary, individual members of the Judiciary, and

judicial officers in country A;

[d] the alleged contemnor was not present in country A when the alleged scandalising
comments were posted, but has been served (pursuant to leave given by the Court in

country A) with an application for an Order of Committal for Contempt of Court; and
[e] the alleged contemnor has not submitted to the jurisdiction of the court in country A.

The Court must examine the cited authorities and endeavour to identify principles that are
of assistance in determining whether in the present case, the High Court had jurisdiction to
hear and determine the respondent’s application for an Order of Committal for Contempt of

Court against Mr Chaudhry.

Test for determining whether the court has jurisdiction

[32]

[33]

There can be no doubt that contempt of court (including “scandalising contempt of court”)
is an offence under common law in Fiji. This is clear from the judgments in Parmanandan,
Mahendra Chaudhry, and Nicholas, in each of which the Fiji High Court (confirmed by the
Court of Appeal in Parmanandan and Mahendra Chaudhry) recognised the existence of,
and exercised, jurisdiction in cases where applications for orders of committal were sought

in respect of scandalising contempt of court.

In order for a court to have jurisdiction, it must have both “subject-matter jurisdiction” and
“personal jurisdiction”. Subject-matter jurisdiction is determined by identifying the source
of a court’s power to hear and determine a particular matter. Personal jurisdiction (in the
case of a person who is not within the jurisdiction) is determined by identifying the source

of a court’s power to permit the person to be served out of the jurisdiction.

Subject-matter jurisdiction

[34]

Section 100(3) Constitution provides that:

The High Court has unlimited original jurisdiction to hear and determine any
civil or criminal proceedings under any law and such other original
Jurisdiction as is conferred on it under this Constitution or any written law.

11



[35]

[36]

[37]

[38]

[39]

The jurisdiction of the High Court is also stated in s 18 of the High Court Act 1875 which

provides (as relevant in this matter):

18  Jurisdiction of the High Court

(1)The High Court has the jurisdiction conferred on it by the Constitution of
the Republic of Fiji and by any other written law and all other jurisdiction
necessary for the administration of justice in Fiji. ...

Order 52,r1 of the High Court Rules is headed Committal for contempt of court. As relevant
in this matter O52,r1(1) and (2) provide:

(1) The power of the High Court to punish for contempt of court may be exercised
by an order of committal.

(2) This Order applies to contempt of court—
(a) committed in connection with—
(i) any proceedings before the Court; or
(ii) proceedings in an inferior Court;

(b) committed otherwise than in connection with any proceedings.

By virtue of s 100(3) of the Constitution, s 18(1) of the High Court Act, and HCR O52r1(1)
and (2)(b), the High Court of Fiji has jurisdiction in respect of applications for Orders of
Committal for Contempt of Court, whether it is alleged that such contempt was committed

in connection with proceedings before the court or otherwise.

In relation to the present case, jurisdiction of the Fiji High Court is supported by two further

factors.

The first is that the Facebook posts were published in Fiji. We accept the Attorney’s
submission that “publication” of the posts occurs not at the location where the words are
typed, or at the location of the server where the typed posts are loaded onto the Facebook
platform, but at the location where they are accessed, read, and comprehended. Evidence

was before the High Court that the posts were accessed, read, and comprehended in Fiji. We

12



[40]

[41]

[42]

[43]

therefore reject Mr Chaudhry’s contention that the High Court lacked jurisdiction by reason
of his not having “done anything in Fiji which would subject him to the jurisdiction of the

Fiji courts”.

The content of the posts would predominantly be of interest to those persons interested in or
concerned about the workings of the Judiciary in Fiji. Although that potential audience will
include Fijians outside the country, and others interested in the workings of the courts in Fiji,

common sense suggests that the potential audience would predominantly be in Fiji.

On this point, we accept the Attorney’s submission that Dow Jones is analogous for the
purpose of determining where publication occurred, and reject Mr Chaudhry’s submission
that Dow Jones must be distinguished, on the grounds that it is a defamation case, and does
not have the penal characteristics of a contempt action. Dow Jones provides a useful analogy
because it expressly considered the issue of publication of online material, which is what is
alleged in the present case. The potential consequences of a finding as to publication in a
defamation proceeding, as opposed to a contempt of court proceeding, do not lessen that

usefulness.

The second is that there can be no doubt that the Facebook posts have a sufficient (in fact,
strong) connection to Fiji. The posts refer to the Chief Justice of Fiji, the Chief Registrar of
Fiji, and Judges and judicial officers in Fiji. The effect of the posts on the Judiciary of Fiji,
and the administration of justice in Fiji, was experienced in Fiji. The test for determining
whether an Order of Committal for Contempt of Court should be issued required the High
Court to decide whether there was a “real risk that the statements made would undermine
the public confidence in the administration of justice.”'” In the present case, that question
was required to be determined in the context of the Fijian “public” and the “administration

of justice” in Fiji.

Further, the posts bear Mr Chaudhry’s name and photograph. Irrespective of whether or not
it is proved that he was the author, or instigator, of the posts, he has a connection to the posts

and to Fiji: he acknowledged at the appeal hearing that he is a Fijian citizen.

17

See Fiji Times at paragraph 13.
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[44]

Thirdly, as is clear from s 18(1) of the High Court Act, the High Court has “all other

jurisdiction for the administration of justice in Fiji”.

Personal jurisdiction

[45]

[46]

[47]

[48]

Personal jurisdiction is established by the application for, and grant of, leave to serve out of
jurisdiction.'® In the present case, as recorded at paragraphs [2] to [4], above, the Attorney
applied to the Court for leave to make an application for an Order of Committal for Contempt
of Court, and for leave to serve Mr Chaudry out of jurisdiction, in New Zealand, by courier,

and was granted such leave.

We refer at this point to Mr Chaudhry’s Amended Grounds of Appeal, in particular, Ground
4(c) (listed above at paragraph [23]). Mr Chaudhry contends that no application was made
for leave to make an application for an Order of Committal for Contempt of Court. While
there was no copy of such application included in the Record of the High Court, we have
perused the High Court file for the proceeding. The file includes an “Ex Parte Notice of
Motion for Leave to Issue Order of Committal”, dated 16 October 2018. The body of the

application records that the Attorney sought orders:

1. That the ATTORNEY-GENERAL be given leave to make an application
for an order of Committal against RAJENDRA CHAUDHRY, and

2. That Rajendra Chaudhry be ordered to pay the costs of this application on an
indemnity basis.

It is clear that leave was sought by the Attorney on 16 October 2018 to make an application
for an Order of Committal for Contempt of Court against Mr Chaudhry, and leave was
granted by the High Court on 18 October 2018.

We are not persuaded that the Judge erred in finding that the High Court had jurisdiction to
hear and determine the Attorney’s application for an Order of Committal for Contempt of

Court against Mr Chaudhry.

18

See Li Chengwu at paragraph 115.
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[49]

It is now necessary to consider Mr Chaudhry’s second ground of appeal, which was that the
order granting the Attorney leave to apply for an Order of Committal did not comply with ss
8-10, 12, and 21 A-C of the High Court Act 1875, and was a nullity because it was signed by

a person not empowered to do so.

Was the Order granting leave to apply for a Warrant of Committal a nullity (Ground 2)?

Submissions

[50]

[51]

[52]

[53]

Mr Chaudhry contends that the order made by Kumar J granting leave to apply for an Order
of Committal was a nullity, because the sealed order was signed by a senior court officer
who was not authorised to do so. By reference to ss 8-10, 12, and 21A-21C of the High
Court Act, he submitted that there was no identifiable constitutional, statutory, procedural or
delegated authority which enabled the court officer to authenticate and issue the sealed

orders. He submitted that this absence calls into question the validity of the proceeding.

He submitted that HCR O52,r1(1)-(3) contemplates orders of Court being made pursuant to
judicial authority, and that there is no provision authorising a senior court officer who is
neither a Judge nor a judicial officer to sign, authenticate, and issue orders in his own name.
He referred to the High Court judgments in Tawake v Fiji Air Ltd (Tawake)," State v Silotulu
and Nata,”® and the Court of Appeal’s judgment in Minister for Labour & Industrial
Relations v Fiji Bank Employees Union (Fiji Bank Employees).*

He also referred to s 97(1) of the Constitution, which provides that the judicial power of the
state is vested in the Courts. He submitted that it follows that functions which are part of the
exercise and implementation of judicial authority must also be performed by persons

authorised by law to do so.

Mr Chaudhry also referred to authorities to the effect that statutory provisions as to

jurisdiction and procedure (particularly where penalties may be imposed) are to be strictly

20
21

Tawake v Fiji Air Ltd [1996] FJHC 165; HBC058d.95S (5 December 1996).

State v Silatolu and Nata [2003] FJHC 239; HAC0011.2001 (27 June 2003).

Minister for Labour & Industrial Relations v Fiji Bank Employees Union [1998] FICA 11; ABU010U.1995S (27
February 1998).
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[54]

[55]

[56]

[57]

[58]

construed, and any ambiguity must be resolved against an expansive construction. He
submitted that the orders granting leave to commence committal proceedings, and permitting
service overseas, were authenticated, signed, issued by a person with no constitutional,

statutory, procedural, delegated authority to perform those functions.

While accepting that Court staff may perform administrative functions in court processes,
Mr Chaudhry submitted that in the absence of any identified statute, court rule, practice
direction, delegation, or evidence of appointment that authorised the court officer to
authenticate and issue orders, the orders made on 18 October 2018 cannot be treated as valid

instruments, and the proceedings founded on them were incompetent from inception.

Ms Solimailagi submitted that Mr Chaudhry’s argument was founded on the erroneous
premise that the validity of an order depends on the identity of the registry officer who later
authenticated, sealed, issued the order. She submitted that the argument is legally

unsustainable.

She submitted that the orders were made by Kumar J, in exercise of the Court’s jurisdiction,
and noted that Mr Chaudhry did not contend that someone other than Kumar J made the
orders. She submitted that the administrative process of sealing and issuing the formal
typed-up orders does not constitute the “making” of an order. She further submitted that
HCR 042,r1(3) requires every order to be marked by the name of the Judge or other person

who made it, and be sealed, and that occurred in this case

In reply, Mr Chaudhry submitted that Ms Solimailagi had reframed the appeal ground as
being a complaint about a clerk processing an otherwise complete judicial order. He
submitted that that is not the issue here, which is whether the formal instruments authorising
the contempt application and service out of the jurisdiction were attributable on the Court
record to the Judge said to have made them, and were authenticated and issued by a person

with identified legal authority to do so.

He submitted that HCR O57,r4 requires every order to be drawn up in the Registry and a
copy of an order made by Judge in Chambers is to be filed. He submitted that the orders in

16



the present case were not marked with Kumar J’s name, did not otherwise bear his signature,

and were unsupported by a filed Chambers Minute identifying the order made.

Analysis

[59]

[60]

[61]

We have reviewed the authorities cited by Mr Chaudhry. They do not assist his case. In
Tawake, a Deputy Registrar made an order permitting overseas service, Silatolu was
concerned with legislation which amended the penalty provision for the offence of treason,
and the Fiji Bank Employees judgment was concerned with a statutory declaration which the
relevant legislation required to be made by the Registrar of Trade Unions, but was made by

a person who had not been formally appointed as Registrar.

None of those situations applies here: the orders granting leave to apply for an Order of
Committal, and to serve Mr Chaudhry out of the jurisdiction were made by Kumar J. The
sealed orders recorded that they were made by Kumar J. Mr Chaudhry did not point to any
provision that required Kumar J, in person, to seal the orders. The court officer did not issue
the sealed orders in his own name; they were issued as orders made by Kumar J. On the face
of the sealed orders, the orders granting leave to apply for an Order of Committal and to
serve Mr Chaudhry out of the jurisdiction were “attributable” to the Judge who made them,
Kumar J. The orders were, therefore, able to found personal jurisdiction in respect of Mr

Chaudhry.

Similarly, there has been no breach of s 97(1) of the Constitution: the orders were made by

Kumar J, in the exercise of the judicial power vested in him as a Judge of the High Court.

Conclusion as to jurisdiction

[62]

Mr Chaudhry has not established that the High Court lacked jurisdiction to hear and
determine the Attorney’s application for a Warrant of Committal for Contempt of Court.
Nor has he established that the sealed orders were improperly sealed and issued, and he has

not established that the orders are nullities.
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Was the procedure adopted in the High Court, where the strikeout application and the
contempt application were heard in the same hearing, a procedural error which resulted in
procedural unfairness to Mr Chaudhry (Ground 3)?

Submissions

[63] Mr Chaudhry submitted that the Judge’s decision to hear the strikeout application and the
Attorney’s contempt application together resulted in procedural unfairness. He submitted
that it was unfair to require the two matters to be heard in a single hearing, as it did not give
him an opportunity to present affidavit evidence in relation to the substantive contempt

application.

[64] Ms Solimailagi submitted that there was no procedural error, and that Mr Chaudhry had
failed to identify any procedural irregularity that resulted in unfairness. She submitted that
there is no rule of procedure to the effect that a jurisdictional challenge must be determined
before any consideration of the substantive proceeding. She further submitted that hearing
a challenge to jurisdiction and the substantive matter at the same hearing is not unique;

rather, it is a common practice in Fiji.

[65] Ms Solimailagi also submitted that Mr Chaudhry, through his counsel, consented to the

single hearing, and was therefore estopped from now asserting procedural unfairness.

Analysis

[66] Mr Chaudhry’s strikeout application was brought under HCR O18,r18(1)(a)-(d).
0O18,r18(1)(a) provides that one of the grounds on which a pleading may be struck out is that
“it discloses no reasonable cause of action”. O18,r18(2) provides that “no evidence shall be
admissible on an application under paragraph (1)(a)”. Mr Chaudhry submitted that he was
not permitted to file any evidence in support of the strikeout application. He further
submitted that if he had filed an affidavit in opposition to the contempt application prior to
the determination of the strikeout application, he risked being deemed to have submitted to

the jurisdiction of the High Court in the contempt application.
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[67] In the contempt judgment, the Judge recorded that the parties had been informed “that all
issues including any Striking Out Application and substantive matter will be heard together”
and that directions had been given, including that Mr Chaudhry was to “file and serve
Affidavit in Opposition by 4 December 2018”.22 The Judge later recorded that Mr Chaudhry
“chose not to file Affidavit in Opposition to the [contempt application] or Affidavit in
Support of the Strike Out Application”?.

[68] The transcript of the High Court hearing on 14 February 2019 records the following
exchange between counsel and the Judge, immediately after counsel’s appearances were
recorded (Ms Prasad and Ms Solimailagi appeared for the Attorney, and Mr Singh appeared
for Mr Chaudhry):

Ms Prasad: My Lord, we have already filed our Affidavits and Submissions
in this matter and we are aware that the Respondent has filed the summons
to strike out. We are ready to proceed with both hearings today, My Lord,
for the strike out and the substantive.

Judge: Yes, Mr Singh

Mpr Singh: We have written submissions on both the two issues namely the
procedural and the substantive aspect. I am wondering, My Lord if your
Lordship would consider taking the submissions on the question of
Jjurisdiction and in the event Your Lordship wants to rule that it has
Jurisdiction, we can then address the court on the substantive issues.

Judge: No, that’s been indicated but last time and we will have both now and
I will obviously in my judgment I will do the jurisdiction first and if I hold
then don’t know just turn that matter stops there. I won’t go further than that.

Mpr Singh: Thank you My Lord.

Judge: But if I hold that I have jurisdiction then I will give you the other
matters.

Mr Singh: Yes, thank you, My Lord. I am quite happy with that.

22
23

Contempt judgment, at paragraph 4.
Contempt judgment, at paragraph 8.
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[69] After submissions on the issue of jurisdiction, Ms Prasad made submissions on the contempt
application. Mr Singh raised his concern at giving submissions on the application. The

transcript records:

My Singh: ... We have in our submissions responded to a number of issues that
have been raised by the Office of the AG. We rely on them My Lord. Secondly
we have not filed an affidavit so we cannot dispute the facts. Thirdly My Lord,
the fact whether the whatever was said was contemptuous, I am scandalising
the Court that is a matter that I'm not really, wish to get involved with in the
sense that [’'m not going to get into a dialogue whether it is scandalous or not.

Judge: Yes

My Singh: My Lord, I hasten to emphasise that the question of the liability for
contempt is one issue, the question whether this court has jurisdiction to try
the Respondent for that is the main issue that is before the Court right now.
So therefore it is important My Lord, to make a decision on the first issue
before proceeding to the second. And I would leave my submissions on that
issue, My Lord.

Judge: I've already made it clear that I’'m going to hear both submissions and
I’ll do my judgment on the jurisdiction first. ['ll start with the jurisdiction
and if I find out, if I make a finding that this court does not have, did not have
Jurisdiction to make those orders and all for service then I’ll put a full stop
there. Now I won't proceed further.

My Singh: Yes, My Lord

Judge: But if I find that this court has jurisdiction with the contempt issue,
then I’ll finish my judgment.

Mpr Singh: Thank you My Lord.

Judge: So that’s why [ want to finish everything today. ...

[70] We do not accept the Attorney’s submission that the apparent agreement given by Mr
Chaudhry’s counsel to a single hearing estops Mr Chaudhry from raising the matter on
appeal. The exchanges set out above indicate that counsel’s consent was equivocal: he
maintained his submission that the Judge should make a decision on the jurisdiction issue
before proceeding to hear the contempt application. Further, even if the Attorney is correct

in submitting that it is a “common practice” for a challenge to jurisdiction and the substantive
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application to be heard in a single hearing, that does not necessarily make it fair in all cases;

particularly so in the present case.

[71] There is no dispute that the contempt of court jurisdiction is, because of the consequences of
a finding of guilt, penal in nature. Accordingly, s 15(1) of the Constitution applies: Mr
Chaudhry had a right to a fair trial. Fairness requires having a proper opportunity to respond
to allegations. We accept Mr Chaudhry’s submission that because the Attorney’s contempt
application was heard in a single hearing with his strikeout application, he was not given a

fair trial on the contempt application.

[72] It is important to note that under HCRO18, r18(2), Mr Chaudhry was not permitted to file
evidence in respect of the strikeout application. We accept his submission that to file
evidence in opposition to the contempt application would have been to risk being deemed to
have submitted to the jurisdiction. The result of the Judge’s single hearing approach was
that Mr Chaudhry did not have any opportunity to file evidence in relation to the substantive
contempt application, after the Judge had determined that he had jurisdiction to hear it. We
have concluded that the Judge’s approach led to procedural unfairness. Mr Chaudhry should
have been given time, after the jurisdictional challenge was determined against him, to

respond to the substantive contempt application.

Outcome

[73] This Court has found that the High Court had jurisdiction to hear the contempt application
against Mr Chaudhry. Mr Chaudhry has not established that the High Court lacked
jurisdiction, and has not established that the contempt application disclosed no reasonable
cause of action, or was frivolous, vexatious, or an abuse of process. This Court has also
found that the procedure followed by the High Court, whereby Mr Chaudhry’s challenge to
jurisdiction and the contempt application were heard in a single hearing, resulted in
procedural unfairness. The proper course now is to remit the proceeding back to the High
Court to hear and consider the contempt application. In the circumstances, it would not be
appropriate for the Court to consider, or express any view on, the remaining grounds of Mr

Chaudhry’s appeal.
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Orders of the Court:

[a] Mr Chaudhry's appeal is allowed in part, in relation (only) to Ground 3 of his
Amended Grounds of Appeal (as to procedural unfairness). The substantive finding of

contempt of court and penalties imposed are sel aside.

[b] Mr Chaudhry’s appeal is otherwise dismissed, and the High Court’s Jurisdiction to
hear and determine the Attorney-General'’s application for a Warrant of Committal

for Contempt of Court is confirmed.

[c] The proceeding is remitted back to the High Court for a timetable to be set for filing
evidence and submissions, and for a fresh hearing on the Attorney'’s contempl

application.

[d] We make no order as to costs.
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