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JUDGMENT OF THE COURT

Introduction

[1] This is an appeal against a judgment of the High Court at Suva dated the 4™ July, 2025
(“the judgment”) wherein the Court ordered damages in the sum of $246,383.69;
punitive damages in the sum of $50,000.00 and costs against the Appellant in favour

of the Respondent'.

Background

[2] The Appellant is a company registered under the Companies Act 2015 which has the

exclusive right and duty to supply electricity services in Fiji under the Electricity Act
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2017 (“the Act”). The Appellant company is beneficially owned by the Fiji

Government.

In 2017 the Appellant commenced a project to supply electricity to Tubarua Settlement
and the Fiji Hardwood Corporation Galoa Station in Serua (“the project”). The project
was undertaken by the Appellant pursuant to the Fiji Government’s rural electrification

scheme and the Act.

Plans were drawn up by the Appellant which identified the course the poles carrying

the wires that conducted the electricity would take.

In the course of the implementation of the project the Appellant cleared trees and other
vegetation to enable the installation of poles to carry the mains to conduct the
electricity. Regulation 76 of the Act authorises the Appellant to cut and remove any
trees or part thereof growing on any land (including iTaukei land) that may in any way
affect or interfere with any works authorised by the Act, upon the payment of

reasonable compensation.

Following the clearing of the vegetation a claim was issued to the Appellant
purportedly on behalf of the Mataqali which owned the land from which the vegetation
was cleared for compensation. When the representatives of the Mataqali and the
Appellant could not reach agreement on compensation the Respondent issued a Writ

of Summons in the High Court at Suva against the Appellant.

The Respondent in his Writ sued in “propia persona and in a representative capacity
as Turaga ni Mataqali also for and on behalf of other beneficiaries who qualify
pursuant to the provisions of the iTaukei Land Trust Act (amended) and as customary
native owners of iTaukei lands registered under Mataqali Korowaiwai” (‘“the
Mataqali”). By his Statement of Claim the Respondent alleged that the Mataqali were
the owners of the land from which the vegetation was cleared, which he alleged was
described in a “general locality map” attached. There was no map attached to the
Statement of Claim, however a locality map was later introduced by the Appellant in
its bundle of documents which had been provided by the iTaukei Land Trust Board at
the request of the Appellant which showed inter alia the iTaukei land owning entities
that owned the iTaukei land effected by the project (“the Map”). Both parties

referenced the Map in their pleadings and in evidence at the hearing.
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The Respondent further alleged that in 2004 the Mataqali had reforested the land with
various species of trees including Mahogany trees. The Respondent then alleged that
the Appellant on or about 2018 by its servants and or agents cleared approximately 12
acres of land to lay electricity posts for the project and in the process felled reforested
trees. The claim further alleged that the Forestry Department had assessed the volume
of logs felled and that claims had been made by the Mataqali for compensation based

on that assessment but that those claims had been rejected.

The claim then alleged that by its action the Appellant had committed “tortious”
acts/conduct against the Respondent and the Mataqgali and breaches of the Forest Act
1992 and the Environmental Management Act 2005.

i.  The alleged tortious conduct included first the unlawful felling of
trees in that the Appellant had failed to obtain Mataqgali and iTLTB
consent to the felling of the trees; and had failed to obtain a proper
licence under the Forest Act prior to the felling of the trees, which
resulted in consequential loss of $819,238.04 as total revenue

expected to be derived from the felled trees.

ii.  Secondly, the Respondent alleged an unlawful disturbance of land
which, due to the failure to obtain the consents referred to above
and to conduct an environmental impact assessment as required by
the Environmental Management Act, had resulted in loss and
damages in the sum of $257,500.00. The Respondent also alleged
trespass consequential to the above matters and compensation
under the Environmental Management Act and Forest Act and

interest.

As a consequence of the matters set out above the Respondent claimed as follows in

his statement of claim:

i.  Special Damages in the sum of $1,076,738.04 inclusive of Value Added
Tax.

ii.  General Damages for trespass to land to be assessed.
iii. Aggravated Damages to be assessed by the Court.

iv. A Declaration that the Defendant had breached the Environment
Management Act 2005.
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v. Compensation under Section 47 (2) of the Environment Management Act
2005 to be assessed by the Court.

vi. A Declaration that the Defendant had breached the Forest Act 1992.

vii. Compensation under Section 30 of the Forest Act 1992 to be assessed by
the Court.

viii. General Damages for reforestation of the Land to be assessed.
ix. General Damages for loss of profits to be assessed by the Court.
x. Exemplary and Punitive Damages to be assessed by the Court
xi. Pre Judgement interest of 8% per annum

xii. Post Judgement interest of 4% per annum from the date of judgement to
the date of full payment pursuant to section 4 of the Law Reform
(Miscellaneous Provision) (Death and Interest) Act 27 as amended by
Section 2 of the Law Reform (Miscellaneous Provisions) (Death and
Interest) (Amended) Decree 2011.

xiil. Costs

xiv. Such further or other relief as the Court may deem just.

The Appellant in its defence to the claim denied that the Mataqali were the owners of
the land, that the Mataqgali had reforested the land, or that the Appellant had cleared
approximately 12 acres of land to lay electricity posts and in the process felled trees
reforested by the Mataqali. The Statement of Defence further averred that the Ministry
of Forestry had assessed compensation for the trees felled in the sum of F$34,141.43

being the log rate at the material time. The Statement of Defence then further stated:

1. The Appellant denied that it had acted or conducted itself in a
tortious manner against the Respondent by the unlawful felling of

trees and disturbance of land or in trespass.

11. The Appellant further denied any breach of the provisions of
Environment Management Act, the Forest Act and the claim for
special damages, agricultural damages and compensation made

under the aforesaid Acts.

1il. The Appellant averred that it had obtained proper necessary written
consents to erect electricity posts and cut down trees along the

course of the project.
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v. Finally the Appellant averred that it was willing to pay to the
correct party the compensation assessed by the Ministry of Forestry

for trees felled as a consequence of the project.

Following a hearing of the matter the Judge concluded that the Appellant had restricted
powers to enter land, clear trees and other vegetation for the purpose of government
sponsored rural electrification projects but that those powers were subject to the
provisions of the Forest Act 1992 and the Environment Management Act 2005 and
that “sustainable development principles” must be incorporated into the project. The
Judge further considered that the Appellant had disregarded the Forest Act by not
obtaining a licence and plan for removal of the trees and had not considered the
environmental impact of its work which were factors justifying an award of exemplary

or punitive damages.

The Judge considered that taking into account all the factors of the case, a reasonable
sum for compensation for trees felled based on their estimated value at maturity was
$246,383.69 and made an award for this sum against the Appellant as reasonable
damages. Further the Judge considered that the Appellant had acted unreasonably and
in a manner that was an abuse of the limited power granted to it by Section 76(1) of
the Electricity Regulations 2019 and as a consequence ordered exemplary/punitive

damages of $50,000.00 and costs summarily issued at $4,000.00.

Being dissatisfied with the decision the Appellant filed a timely appeal against the

Judgment for an order that it be wholly set aside on the following grounds:-

“GROUND 1: His Lordship erred in law and in fact by making an award in favour of
Mataqali Korowaiwai when:

1.1  Mataqali Korowaiwai was not a party to HBC 262 of 2020;

1.2 Mataqali Korowaiwai was not a Plaintiff pursuant the definition of
a Plaintiff under Order 1 Rule 2 of the High Court Rule 1988.

1.3 There was evidence before the Court that, according to the iTaukei
Land Trust Board records, Mataqali Korowaiwai does not own any
land in the areas required for the Rural Electrification Scheme.
Mataqali Korowaiwai does not own land within the targeted Rural
electrification scheme.



GROUND 2:

GROUND 3:

GROUND 4:

GROUND 5:

1.4  The existence of Matagali Korowaiwai was not proven on a balance
of probabilities.

1.5 The onus was on the Plaintiff to prove that he was a representative
of Mataqali Korowaiwai and he failed to prove the existence of the
Mataqali itself.

His Lordship erred in law and misapplied the legal principles in Narawa
v Native Land Trust Board [2002] FJCA 9; ABU0012. 998 (decided 31
May 2002) by failing to take into consideration that the Plaintiff had failed
to show that all the members of the purported Mataqali Korowaiwai had
a common interest in any proceedings. This is on the basis that the
Plaintiff failed to prove that he himself was a member of Mataqali
Korowaiwai.

His Lordship erred in law and in fact by failing to consider the legal
principles in the case of Sovu v Watisoko [2018] FJHC 661; HBC
287.2016 in that the Plaintiff was suing in his capacity as Turaga Ni
Matagqali which as per the principles in Sovu, required him to:

3.1 prove that he was the Turaga Ni Mataqali and;

3.2 that he had the necessary authority to represent the majority
members of the Matagali by producing evidence from the Vola Ni
Kawa Bula Register.

His Lordship erred in dealing with the Plaintiff’s statement of claim when
the Plaintiff failed to prove locus standi. Specifically, his Lordship failed
to consider that the Plaintiff

4.1 did not tender any evidence to prove that he was a member of
Mataqali Korowaiwai of the Yavusa Nareba Galoa.

4.2 did not tender evidence to prove that he was appointed the Turaga
Ni Matagali.

4.3 did not tender any evidence from the Vola Ni Kawa Bula, Birth
Certificate or the Native Land Register to prove locus standi as a
member of Mataqali Korowaiwai.

4.4  did not tender any evidence by way of letter of Appointment from
the relevant provincial council to prove that he had been appointed
the Turaga ni Mataqali.

4.5 did not tender any evidence to prove that two-thirds of the
landowners had met to appoint him as the Turaga ni Mataqgali

4.6  admitted in cross examination that as per the iTLTB Map (the
Defendant's exhibit 10 and 11), the Plaintiff's name appears as the
leaseholder of an expired lease which was not part of any mataqali
along Tubarua Road Reserve and further had admitted that other
than an expired lease, he had no other entitlements to any other land.

His Lordship erred in fact and in law by accepting and considering the
evidence of Paula Kamikamica when during cross examination:



GROUND 6:

GROUND 7:

GROUND 8:

GROUND 9:

GROUND 10:

GROUND 11:

GROUND 12:

5.1 Paula Kamikamica admitted that he had never visited the site for
which he had prepared a report and therefore, could not personally
prove the data and facts relied on his report.

5.2 admitted that his report was prepared for his cousin, the Plaintiff
and further admitted the potential biasness of his report towards his
cousin.

5.3 He had no authority nor appointment to prepare the report in the
capacity of "Landowners Consultant"

5.4  The figures referred to in his report was not verified by an employee
of the Ministry of Forestry.

His Lordship erred in law and in fact by finding that Section 12 of the
Forest Act (1982) required the Defendant to obtain a "license to fell and
extract planted timber" who upon failing to do so was liable for exemplary
damages.

His Lordship erred in fact and in law by finding that the
Defendant/Appellant's Rural Electrification Project required an
Environment Impact Assessment under the Environment Management Act
2005.

His Lordship erred in fact and in law when he stated that the
Defendant/Appellant had ignored mandatory provisions in Regulation 76
(2) of the Electricity Regulation 2019 and that the Defendant was abusing
its power by depriving the members of the land-owning unit 'reasonable
compensation' when it was ready and willing to pay compensation
calculated by the Ministry of Forestry.

His Lordship erred in fact and in law when he impliedly stated that the
Defendant/Appellant was exercising power to force a party to agree to the
compensation that it submits when the Defendant/Appellant was relying
on an amount of compensation provided by the Ministry of Forestry.

His Lordship erred in law and in fact by refusing to accept compensation
calculation submitted by Elimi Kurusiga, an employee of the Ministry of
Forestry when the calculation was based on the iTaukei Land Trust Board
Royalty rates and commission rates.

His Lordship erred in law and in fact in accepting the Plaintiff’s evidence
given by Paula Kamikamica and Simione Siga on the calculation for
compensation when the Plaintiff's report was discredited under admissions
made by the witnesses under cross examination.

His Lordship erred in fact and in law by failing to give proper weight to
the evidence of Varanisese Vaitala in relation to consulting with
landowners, obtaining their approval, the manner in which the Rural
Electrification Project is carried out, the reasons for not obtaining license
to fell and an Environment Impact Assessment Report as well as the
reasons why compensation could not be paid out unless and until the
rightful Mataqgali presented the details of the Deed Trust Account to verify
the rightful payee.”



Preliminary Issue Locus Standi

[15] The first four grounds of appeal deal with the issue of locus standi. The Appellant had
raised the issue as a preliminary issue at the High Court hearing. The Judge considered
this preliminary issue and reached the conclusion that the Respondent had standing in

paragraphs 22 to 31 inclusive of his Judgment as follows:

“[22] Defendant object to the Plaintiff’s locus standi to institute this action.
Plaintiff had instituted this action on behalf of MK the land owning unit
to which the Mahogany Plantation, belongs and also in his personal
capacity.

[23]  Court of Appeal in Narawa v Native Land Trust Board [2002] FJCA 9;
ABU0012.99S (decided on 31 May 2002) held,

'We have concluded that the appellants should be permitted to
bring these proceedings on a representative basis for these
reasons.

First, all the members of the Mataqali's have a common interest
in ensuring that the agreements are being properly administered
by the Trust Board, and that they receive whatever is due to them
from the agreements. If, as the appellants allege, the agreements
have not been properly administered and Timber Fiji is guilty of
breaches for which damages are payable but have not been
claimed, the members will also have a common grievance.
Whether in fact that is so can only be determined at the trial.
Similarly, if the causes of action are made out, the relief obtained
is likely to be beneficial to the members or at least most of them.

Secondly, it is apparent from the affidavits filed that a substantial
number of the members of the mataqalis support the appellants
in their action. It is also apparent that a substantial number do
not. But they appear not to be advocating a different course of
action, rather they favour taking no action at all. If the action
succeeds, they will share in the fruits of it. It if does not, they
will not be liable for costs.

Thirdly, as we have pointed out, the appellants have no other
course open to them. They cannot sue personally. They cannot
bring an action as an unincorporated association because they
would not obtain unanimity. As Megarry J pointed out in John v
Rees (above) the representative action is a procedure the
purpose of which should be to achieve justice. In the absence
of any other remedy available to the appellants, the interests of
justice will be served by allowing the action to proceed.

Fourthly, the persons seeking to represent the members of the
mataqalis are persons of standing..........

Fifthly, the rule provides that some of the class can be excepted
from those represented. If some of those who do not support the
action wish to be excluded, an application to the court can be
made to achieve that result...... '



[24] Defendant had relied on the above Court of Appeal decision, in the
written submissions. Defendant had quoted submission or contention of
a party in Court of Appeal decision in Narawa which was not accepted
by the court.

[25] So the ratio of Narawa was not referred to in the submissions of
Defendant. After reiteration of submissions of the parties in Narawa
(supra) had allowed one member of land-owning unit to proceed with the
action.

[26]  In Narawa (supra) there were evidence that some members were against
the institution of the action, but Court of Appeal had allowed the action
to proceed. In contrast there were no evidence of any member of MK
objecting to this action, for obvious reasons. MK will benefit from higher
compensation, without the risk of cost or other expenses associated with
litigation.

[27]  Narawa (supra) allows a member of Mataqali to institute proceedings on
behalf of said landowning unit and other members can benefit from any
decision in their favour and they will not be subjected to cost of the action
if such cost are ordered. So the cost ordered in the action is awarded to
Plaintiff who time and money for the action.

[28]  Without prejudice to above Plaintiff could institute action as
Representative action, governed by 0.15 r.14 of the High Court Rules
1988, It reads,

(1) Where numerous persons have the same interest in any
proceedings...the proceedings may be begun, and, unless the
Court otherwise orders, continued, by or against any one or more
of them as representing all or as representing all except one or
more of them.

[29] There is no dispute in this action that higher compensation will benefit
all the members of MK, so it is illogical to think any member of MK may
oppose this action. Apart from that Defendant had deprived MK of
economic expectation and there was no evidence that MK or some
members had accepted the compensation offered by Defendant.

[30] There were evidence that Plaintiff had participated on behalf of MK in
order to obtain higher compensation that what was offered by Defendant.
Plaintiff had also obtained alternate assessments in order to seek
reasonable compensation from Defendant.

[31]  All or any of the above actions of Plaintiff read with Order 15 rule 14 of
High Court Rules 1988, allows him to institute this action seeking
compensation on behalf of MK.”

[16] The whole Judgment is founded on the finding that the Respondent had locus standi.

We will now consider whether the Judge was correct in reaching that conclusion.

The Appellant’s Submissions on this issue

[17] The Appellant submitted that the Respondent had brought the action in person and in

a representative capacity as a member and Turaga ni Mataqali for and on behalf of
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other members of the Mataqali for compensation for loss and damages arising out of
the felling of trees on the Mataqali land in implementing the project. In order to bring
the action in this manner the Respondent had to establish at the very least that the
Mataqgali owned the land upon which the damage occurred and that the Respondent
was a member or Turaga ni Mataqali of the Mataqali as pleaded to be able to act in a

representative capacity on behalf of other members of the Mataqali.

Ms. Prasad submitted for the Appellant that as a preliminary matter in any such action,
the Respondent would have to establish the existence of the Mataqali, and that he was

a member of it, but:

(a) the Respondent did not produce any document to prove that he was a member of
the Mataqali or the Turaga ni Mataqali of the Mataqali;

(b) when shown the map, the Respondent admitted that the Matagali was not
identified on the map;

(c) there was evidence before the Court that according to the iTaukei Land Trust
Board records, the Mataqgali did not own any land in the areas required for the
project; and

(d) the existence of the Mataqali was not proven on the balance of probabilities.

She further submitted that in finding that the Respondent had locus standi, the Judge
did not identify any evidence that established that the Mataqali was the owner of the
land affected by the Rural Electrification project.

The Respondent, Ms. Tunamena submitted that representative proceedings in Fiji are

governed by O15r12 of the High Court Rules which provides:

Where numerous persons have the same interest in any proceedings, the
proceedings may be begun and, unless the Court otherwise orders,
continued by or against any one or more of them as representing all or as
representing all except one or more of them.

She submitted that the purpose of the Rule is to facilitate access to justice by permitting
one or more persons to litigate on behalf of others who share the same legal interest,
thereby avoiding a multiplicity of proceedings, and the Rule does not require every
member of the represented class to be joined as a party, nor does it require unanimous

authority or consent before proceedings are issued.
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She further submitted that the leading authority on representative proceedings

involving customary landowners is this Court’s judgment in Narawa v Native Land

Trust Board?. There, the Court held that the relevant consideration is whether the
persons represented possess a common interest and whether the relief sought is
beneficial to all or substantially all members. The Court rejected the proposition that
unanimous consent from all members of a mataqali is a prerequisite to commencing

representative proceedings.

Ms. Tunamena further submitted that the Court recognised that representative
proceedings exist precisely because obtaining unanimous approval from every
member of a land-owning unit is often impracticable and would defeat the interests of

Jjustice.

Analysis

[24]

[25]

[26]

We have no difficulty with and endorse the general principles regarding representative
action involving issues of Mataqali set out in the judgment in Narawa and in the
Respondent’s submissions set out above. In this matter, however, the action was
brought in person and also in a representative capacity on behalf of a specific Mataqali
namely the Mataqali Korowaiwai as the owners of the land upon which the alleged

damage occurred.

The claims had been denied by the Appellant in its Statement of Defence. It was
therefore incumbent upon the Respondent, in order to establish his case, to adduce
evidence that confirmed the existence of the Mataqali, and that he was a member of
that Matagqali in order to provide the basis for the representative action and to establish

that the Mataqali owned the land upon which the damage occurred.

As submitted by the Appellant before us, the Respondent could have produced
confirmation from the Vola ni Kawa Bula Register maintained by the iTaukei Lands
Commission under the provisions of the iTaukei Lands Act 1905 to confirm the

existence of the Mataqali and his membership of it. He did not do so.

2 [2002] FICA 9; ABU0012.99S (31 May 2002)
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The Respondent also brought the action as Turaga ni Mataqgali of the Matagali, but
failed to produce any confirmation that he indeed held that title. When shown the Map
he confirmed that there was no Mataqali Korowaiwai identified on it. There is a
Mataqali Nareba identified on the map and the Respondent suggested that the Mataqali
Nareba and the Mataqali Korowaiwai were the same entity. This was not pleaded

however, and the Respondent did not produce any evidence to support this contention.
In the skeleton submissions filed after the hearing the Respondent submitted that:

“4. The Respondent submits that he has the requisite locus standi to bring
these proceedings. He is a registered member of Mataqali Nareba,
Yavusa Sayake (Kai Nakorowaiwai), with his membership recorded in
the Vola ni Kawa Bula (VKB) Tokatoka No. 132 — Narukutabua. As a
member of the landowning unit whose customary land was directly
affected by the Appellant’s activities, he has a sufficient legal and
customary interest in the subject matter of these proceedings.”

This is not how the claim was pleaded however. It is trite law that a party is bound by
their pleadings. In an apparent attempt to overcome the shortcoming in the pleadings,
Counsel for the Respondent at the hearing of this appeal sought to hand to the Court
further documentation regarding the Vola ni Kawa Bula Register without any
application being made before hand to tender fresh evidence to this Court. This was

highly irregular to say the least.

This Court also notes that in the skeleton submissions referred to above in the
description of the Respondent in the intituling of the document the name of the
Matagali has been changed from “Mataqali Korowaiwai” as used in the intituling of
all other pleadings to “Mataqali Nareba, Yavusa Sayake (Kai Nakorowaiwai).” This
again is highly irregular and improper and also suggests an attempt to overcome the

shortcoming of the pleadings.

The Judge found as facts that the Respondent was a member of the Mataqali and that
the land affected by the project as shown on the map belonged to the Mataqali.

We have reviewed the record and can find no evidence to support this contention. It
is clear from the map provided by the iTaukei Land Trust Board, and accepted by both

parties at the hearing, that there is no reference to Mataqali Nakorowaiwai on the map.
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[34]

[35]

The matters set out above represent a fundamental and fatal flaw in the claim as
pleaded. As a result the Judge erred in fact and in law in holding that the Respondent

had locus standi.

Having found as we have on this preliminary issue of locus standi we have no
alternative but to allow the appeal and set the judgment aside. It is therefore not

necessary and would indeed be improper to consider the remaining grounds of appeal.

We consider in the circumstances of this case that it would not be appropriate to order

costs.

Orders of the Court:

The appeal is allowed.

The Judgment of the High Court dated 25 September 2025 is set aside.

// 1(4 A"

“Hon. Mr. Justice Chandana Prematilaka
RESIDENT JUSTICE OF APPEAL

No order as to costs.

Hon. Mr. Jusg,;é/Walton Morgan

JUSTICE OF APPEAL

s B ey s

Hon. Madam Justice Andrews
JUSTICE OF APPEAL

Solicitors
Priority Law for the Appellant
Tufani Lawyers for the Respondent
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