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JUDGMENT 

 

Prematilaka, RJA 

 

[1] The appellant was charged with two counts of rape committed on 09 June 2019; one for 

having carnal knowledge of the complainant (anonymised as MTLS), an offence under 

section 207(1) and (2) (a) of the Crimes Act and another for having penetrated her vulva 

with his tongue, an offence under section 207(1) and (2) (b) of the Crimes Act.    

 

[2] Following the trial before a judge alone, the appellant (represented by counsel) was 

convicted of both offences on 03 May 20221. He was sentenced on 13 May 20222 to 12 

 
1 State v Balekana [2022] FJHC 223; HAC164.2020S (3 May 2022) 
2 State v Balekana - Sentence [2022] FJHC 229; HAC164.2020S (13 May 2022) 
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years of imprisonment on each count; both sentences to run concurrently subject to a 

non-parole period of 11 years imprisonment.  

 

[3] The appellant appealed only the conviction. A single judge allowed him leave to appeal 

on 04 June 20243. The sole ground of appeal pursued before the single judge as well as 

before the Court of Appeal is as follows: 

  

“The learned Judge had erred in law and in facts having not independently 

assessed the totality of the evidence when deciding on the verdict which is not 

supported by the evidence and is unreasonable resulting in a miscarriage of justice.   

 

[4] The complainant, and a teacher from her school gave evidence for the prosecution while 

the appellant testified on his behalf. His defence was that of consent. The complainant 

denied that she consented to the sexual acts.  

 

[5] The High Court’s sentence ruling and the single Judge Ruling sets out a brief summary 

of facts as follows. I shall refer to other items of evidence whenever they become relevant 

to the examination of the appellant’s ground of appeal: 

 

‘The complainant was born on 5 April 2003. On 9 June 2019, she was 16 years old 

and was a Form 5 student at a secondary school in Narere. She resided with her 

parents at a village in Tailevu. The accused was 49 years old, married with four 

children aged between 22 to 13 years old. He was a security officer and also runs 

a car business. The accused and the female complainant attend the same church in 

Tailevu. 

 

On 9 June 2019, the female complainant and her family went to attend a church 

gathering after 6.30 pm. During the church service, the female complainant went 

out in the accused’s car to drop off some washed clothing to their house in the 

village. The accused was driving the car. Later, the two went to the accused’s 

residence to get a spare tyre. After getting the tyre, the accused parked the car in 

a secluded spot next to his residence. 

 

He then told the complainant to go to the back seat of his car. She did so. He 

followed her, and opened the car door next to her. He told her he wanted to have 

sex with her. The complainant refused. He then forced himself on her by licking 

her vagina and penetrating her vulva with his tongue (count no. 2). Later, he 

inserted his penis into her vagina, without her consent, well knowing she was not 

consenting to the same, at the time (count no. 1). On 17 June 2019, the complainant 

reported the above to her teachers, and later on 18 June 2019, it was reported to 

police’.  

 
3 Balekana v State [2024] FJCA 105; AAU43.2022 (4 June 2024) 
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[6] The appellant’s submission on his sole ground of appeal is based almost entirely on 

paragraph 12 of the judgment and therefore it is important to quote it in its entirety:  

 

 ‘The court had carefully listened to the complainant’s evidence, and had also 

carefully listened to the accused’s evidence.  The court had also carefully examined 

and considered their demeanour, while they were giving evidence in court. The age 

difference between the two was 33 years.  The complainant was young enough to 

be his daughter.  When cross examined by the prosecution, the accused admitted it 

was morally wrong for him to have sex with the complainant.  He said, the 

complainant was much younger than him, and he admitted what he did to the 

complainant was not right.  After carefully comparing the complainant and the 

accused’s evidence, I find the complainant to be a credible witness, and I accept 

her evidence and version of events.  I find the accused not to be a credible witness, 

and I reject his version that the complainant consented to the sexual acts on count 

no. 1 and 2. 

 

[7] The first complaint made of paragraph 12 is that it contains inadequate reasons for the 

findings made therein which in turn led to the conviction. Firstly, it is the appellant’s 

submission that the trial judge has not assessed the totality of the evidence before arriving 

at his verdict. He argues that therefore the verdict of guilty is not reasonable and 

supported by evidence.  

 

[8] However, it must be understood that such an automatic deduction is not permissible. This 

means that merely because the judge has failed to assess the evidence and give adequate 

reasons, it does not necessarily follow that the verdict is unreasonable or cannot be 

supported by having regard to the evidence.    

 

[9] Secondly, the appellant submits that over reliance on moral issues instead of an analysis 

of the totality of evidence is not justified. Thirdly, the appellant challenges the trial 

judge’s emphasis on demeanour of the complainant and the appellant to purportedly 

reject the latter’s evidence.    

 

Is admitting a moral failing is an admission of a crime? 

 

[10] I shall first examine the second complaint. It is not open to debate that a court cannot 

convict an accused simply because his conduct was morally wrong, unethical, or 

objectionable. Criminal liability requires proof beyond a reasonable doubt of every 

essential element of the offense.  An admission of moral wrongdoing can be relevant 
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during cross-examination to show the accused's state of mind, awareness, or general 

character/demeanour on the stand. However, admitting a moral failing is not an 

admission of a crime.  

 

[11] If the trial judge relied on an appellant’s admission that his having sex was "morally 

wrong" as a substitute for establishing the statutory elements of rape, the judge would 

commit an error of law. However, it does not appear that the trial judge used the 

appellant's moral admission to fill an evidentiary gap regarding non-consent, making the 

conviction unreasonable because the prosecution must establish that the sexual act 

occurred without consent, not merely that the relationship or act was morally 

inappropriate or improper given the age difference. Admitting that cross-age sexual 

relations are "not right" or "morally wrong" reflects societal standards or personal regret; 

it does not equal admitting to forcing or coercing someone without consent. When the 

entire judgment is examined, there is no indication that the trial judge actually substituted 

moral outrage for legal proof. The reference at paragraph 12 of the judgment was simply 

part of reviewing the cross-examination evidence while the finding of guilt was grounded 

in the complainant’s testimony.  

 

[12] The trial judge's written reasons demonstrate that the conviction rested on a finding of 

non-consent derived from the complainant’s evidence. Therefore, I conclude that the 

reference to "moral wrong" was merely a background observation. The judge has not 

used moral impropriety to infer guilt. Thus, the appellant’s complaint does not carry 

significant legal merit.  
 

 

Could judicial findings depend primarily or exclusively on demeanour? 

  

[13] The appellant relies on Dauvucu v State4 to bolster his argument based on the trial 

judge’s alleged reliance on the demeanour of the complainant and the appellant. Dauvuca 

established that: 

  

(i) Demeanour is inherently subjective and often an unreliable indicator of 

truthfulness, as witness behavior in a courtroom setting can be easily 

misinterpreted due to stress, personality, timidity, or cultural differences. 

 

 
4 [2024] FJCA 108; AAU0152.2019 (30 May 2024) 



   
 

5 
 

(ii) Judicial findings should not depend primarily or exclusively on demeanour; 

it must be evaluated alongside objective evidence, logic, internal consistency, 

and the overall coherence of the narrative. 

 

(iii)  A trial judge must provide strong, logical, and objectively testable "cogent 

reasons". Relying predominantly on subjective impressions of witness 

demeanour fails to meet this required standard of cogent reasoning. 

 

(iv) Where a trial judge's reasoning relies excessively on demeanour without 

adequate objective analysis, the appellate court must independently re-

evaluate the entire body of evidence to determine guilt beyond a reasonable 

doubt 

 
[14] In Dauvucu, the Court of Appeal does not eliminate witness demeanour as a factor in 

evaluating credibility. Instead, it reconciles the traditional principles of Watt v Thomas5 

and by refining how much weight demeanour can carry and how it must be justified in 

judicial reasoning.  

 

[15] Watt and Ralivanawa v State6 recognize that a trial judge who sees and hears a witness 

first-hand holds a distinct advantage, and observing demeanour is a valid component of 

assessing credibility. Dauvucu qualifies this by ruling that demeanour is inherently 

fallible, subjective, and prone to misinterpretation (due to nervousness, cultural 

differences, or trial stress). Thus, while demeanour remains a permissible factor, it cannot 

stand alone or be the primary basis for deciding credibility. Dauvucu holds that 

demeanour is merely "one factor". To harmonize with Watt, a judge’s reliance on 

demeanour must be supported by the broader "tableau"—including objective 

probabilities, internal consistency, logic, memory tests, and the overall coherence of the 

witness's account. Therefore, relying mostly on demeanour fails to meet the legal standard 

of a "cogent reason" required for the verdict.  

 

[16] Therefore, demeanour is a permissible observation tool (as established in Watt and 

Ralivanawa), but under Dauvucu, it is treated as a secondary, corroborative element. It 

must always yield to and be tested against objective evidence, narrative coherence, and 

logic.  

 

 
5 [1947] AC 484 
6 [2022] FJCA 39 

https://www.paclii.org/fj/cases/FJCA/2024/108.html
https://www.paclii.org/fj/cases/FJCA/2022/39.html
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[17] At paragraph 12 of the judgment, the trial judge has said that he had carefully examined 

and considered the demeanour of the complainant and the appellant as witnesses. 

However, beyond that the judge does not seem to have indicted what degree of reliance 

or weight he placed on the aspect of demeanour. The judge has stopped short of believing 

or rejecting the testimony of either of them only because of their respective demeanour.  

Therefore, I see no merit in the appellant’s argument.  

 

 Adequacy of reasons for a verdict 

  

[18] I shall now deal with the substantive argument that the trial judge has not given adequate 

reasons for the verdict. How the appellate court should approach a compliant of 

inadequate reasons for a verdict is dealt with in Bala v State7. Bala outlines the legal 

principles surrounding a trial judge’s obligation to provide adequate reasons for a judicial 

decision, specifically when assessing credibility and deciding factual disputes. The 

principles discussed therein are as follows: 

(i) Delivering reasoned decisions is central to judicial transparency, 

accountability and public trust. Giving sufficient reasons ensures the losing 

party understands the basis of the decision and does not feel a sense of unfair 

grievance. 

(ii) While reasons do not need to be overly lengthy or elaborate, they must be clear 

enough to allow an appellate court to conduct a meaningful review of the 

decision's correctness. Failing to provide sufficient reasons constitutes an 

error of law. 

(iii) When a case hinges on witness credibility or conflicting evidence, a judge 

cannot simply make "bald findings." The reasons must expose the judicial 

thought process and explain why one witness's testimony was preferred over 

another on critical points. 

(iv) The required extent of reasons depends on the complexity of the case. A trial 

judge is not held to a standard of perfection, nor are they required to spell out 

every detail, but critical issues in dispute must be directly addressed. 

(v)  Appellate remedies for deficient reasons are: 

(a) If a trial judge fails to provide intelligible reasons, it creates an error of 

law or a miscarriage of justice because the appellate court cannot trace 

the reasoning path. 

 
7  [2023] FJCA 279; AAU21.2022 (18 December 2023) 
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(b) However, if the appellate court can determine from the overall trial 

record that only one correct outcome was possible, it can provide the 

explanation itself in its ruling, curing the defect without requiring a 

retrial. 

 

 [19] In the judgment, the trial judge has reminded himself of the elements of the appellant’s 

offending and the burden and standard of proof required of the prosecution. The judge 

also has in sufficient detail (04 paragraphs) set out the evidence of the complainant but 

devoted only one paragraph to the evidence of the appellant. Then, the judge has 

straightaway come to paragraph 12 where he has stated that he carefully ‘listened’ to the 

evidence of the complainant and the appellant and after ‘comparing’ the two versions, he 

found the complainant to be a credible witness so as to accept her evidential narrative of 

events. The trial judge has made no mention of the second prosecution witness who spoke 

to the first complaint of the complainant. This indicates that the judge has placed little 

weight on the complainant’s school teacher’s evidence for the conviction, whose 

evidence was primarily how the matter of alleged rape came to surface.  

 

[20] Therefore, the case primarily creates a ‘word against word’ scenario between the 

testimony of the complainant and the appellant. Given that the main issue to be 

determined was ‘consent’, the trial judge’s reasoning as to why he rejected the appellant’s 

version in favour of that of the complainant is inadequate. One may argue, as the 

appellant seems to do, that in the absence of sufficient analysis of both narratives, the 

appellant’s admission of his sexual engagement with the complainant as morally 

repugnant, and the appellant’s so-called demeanour, might have been present as shadowy 

figures behind the judge’s the decision to believe the complainant and disbelieve the 

appellant.  

 

[21] However, as this court outlined in Bala, not every failure or deficiency in the reasons 

provides a ground of appeal, for the appellate court is not given the power to intervene 

simply because it thinks the trial court did a poor job of expressing itself. Where the trial 

decision is deficient in explaining the result to the parties, but the appeal court considers 

itself able to do so, the appeal court’s explanation in its own reasons is sufficient. There 

is no need in that case for a new trial.  
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[22] For the most part, the general tenor of the respective narratives of the complainant and 

the appellant coincide. Reading the transcript of proceedings, it is evident that the 

complainant’s narrative of the sequence of events and her explanations on some of them 

has a very smooth flow. She has not been shown to be inconsistent with her police 

statement to the police, contradictory inter se or per se in any shape or form or to have 

made omissions in her story.  

 

[23] According to the complainant, after she messaged the appellant to pick up a BBQ for her, 

and gave her location as Naquati SDA church, she went inside the church and started 

singing while her phone was inside her bag hanging over the seat in front. At some point, 

as she came outside and headed towards the water tap to quench her thirst, she heard the 

appellant from inside his vehicle parked on the top of the road, calling her. She 

approached the vehicle. The appellant had told her that he saw her carrying bags of 

clothes to the church. She told him that she brought the clothes for washing to her aunt’s 

place nearby, and they were now dried and waiting to be taken home after her family’s 

church attendance. The appellant suggested that they could take them home in his car and 

she accordingly brought and placed them inside the car.        

 

[24] The most vital moment in the whole narrative which alone could resolve as to whose 

story was truthful on the most crucial question of consent, came around this meeting. The 

appellant’s evidence was that after the complainant messaged him, he called her on 

Messenger and told her that he had already passed the BBQ stall and was heading home 

to pick a tyre. His evidence continued on what he further told the complainant as follows: 

 

‘You just wait for me at the main road, we go home, we pick the tyre, we have 

sex then after sex I’ll give you $5 then you buy whatever you want’  

 

 

[25] If the appellant is to be believed, he had made it known to the complainant that they were 

going to have sex after picking the tyre. This means that the complainant then and there 

consented to his overture for them to have sex at some point during the journey by 

agreeing to the journey. If the appellant indeed told all that he said in his evidence to the 

complainant even before she got into his car, one would necessarily expect this crucial 

defence position to be put to the complainant in cross-examination. However, the 

appellant did not put anything of this sort to the complainant under her cross-examination 
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except that he messaged her to wait for him at the main road. But, she rejected that too 

saying that she did not even have her phone with her at that time and only saw the 

message once she got into the car.    

  

[26] According to the complainant, the first time the appellant told her that he wanted to have 

sex with her was after he put the tyre in the car boot, and after he asked her to sit on the 

back seat. This was around 7.30pm at an isolated place surrounded by darkness near his 

house.  

 

[27] Further, she said that he told her about going to pick a tyre from his house only after she 

took the bags containing dried clothes home and came back to the car expecting to be 

dropped at the church. This too was not challenged by the appellant. Similarly, she said 

that the appellant gave her $5 only after having sex, at the crime scene. No suggestion 

was made that he had already told her over the phone before she even got into his car 

near the church about his intention of giving her $5 after having sex at the outset.     

  

[28] There are several other matters which affect the appellant’s general credibility as a 

witness as opposed to the complainant. It was suggested to her in cross-examination that 

she had on a previous occasion while travelling with him in his car at Lakena Road, 

Nausori used her hand to play with his penis implying that the subsequent disputed 

incident was consensual. The complainant vehemently denied it, calling it a lie. The 

appellant in his evidence has not said a word about such an incident. It was also suggested 

to the complainant that she had messaged the appellant a few days after the event asking 

how he was, implying that she was still friendly with him because she had sex with him 

voluntarily. She denied that too and said she actually blocked him after the rape incident. 

The appellant did not say anything of that sort in his testimony. Under re-examination 

the complainant did agree that the appellant messaged her once before the incident to call 

her for a meeting of the Pathfinder Club at the church of which he was the leader.  

 

[29] The appellant said in his evidence that once he knelt down (to lick the complainant’s 

vulva), she told him to be ‘quick’. The appellant’s intention obviously was to say that she 

agreed to have sex with him and wanted him to finish it quickly for her to get back to the 

church. No such utterance was attributed to her by the appellant when she was cross-

examined.  
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[30] The appellant told the trial judge just before his evidence was concluded that when he 

called her, she came down with bags and he asked her what the bags were for, and she 

said that if her dad asked her why she was late, that would be her excuse. This was not 

suggested to the complainant at all in cross-examination.  

 

[31]  The appellant further said that he inferred consent from her inaction (not struggling to 

break free), silence (not shouting or yelling) or not running away from him. I shall 

examine whether any of these assertions are reasonable and justified given the evidence 

available on record.   

 

[32] The complainant’s evidence was that she and the appellant were closely related. She 

regarded him as her cousin. She said that when he suggested to go to his house to pick a 

tyre she agreed as she thought it was to help a friend of the appellant who had got a flat 

tyre. Even when he asked her to go and sit in the back seat before the incident, she obliged 

thinking that he wanted to place something in the front seat. Having switched the engine 

off and turned off the lights, the appellant came back to the left side of the back seat and 

opened the back door. By that time other doors were locked. Then, she felt scared and 

asked him what happened. The appellant asked her to keep her mouth shut and when she 

asked ‘why’, he said he wanted to have sex with her. The time was well past 7.30 pm and 

the location was isolated and the surroundings were dark. She was obviously scared and 

told him that he was already married, has children and even grandchildren and still 

wanted ‘to do this to me’.  He said that it does not matter. In a further attempt to dissuade 

him, she reminded him that he was a director in the church. He became more aggressive 

and simply asked her to shut her mouth up or what he will do to her will be the worst 

thing in her life. She thought if she uttered anything more, he would kill her.     

 

[33] While she was in the back seat, he removed her cloths, held her thighs with his hands and 

started licking her vulva while being seated outside the car at the squatting position 

putting his knees between her legs to ward off her struggle to bring her thighs together. 

They were facing each other. She was holding the seat with one hand and tried to push 

him away with the other hand. She was not able to do so. He buried his head between her 

thighs and was licking her vulva with his tongue. She tried to message someone known 

to her, who was online at that time but could not do so. But, she did not want to call 

anyone obviously due to fear of reprisals. She was feeling pain of him biting her genitalia 
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and was crying. She told him that she was not able to take it anymore. Although, she told 

him that she will not give anything though he was being hard on her but she feared that 

he might even kill her. Therefore, she allowed him to do whatever he wanted.   

 

[34] After that, the appellant stood up and took his penis out of his three-quarter pants. She 

turned inside the car and was trying to pull up her dress. Then, the appellant pushed her 

onto the seat and she landed on her stomach (face down). Holding her back with both 

hands, the appellant inserted his penis into her vagina. She felt his erected penis going 

inside her vagina. He started putting his penis in and out of her vagina. She shouted in 

pain but he only reminded her of the threat he already made and even made her shut her 

mouth with one of his hands. Her legs were hanging outside the car and he was standing 

outside. At some point, unable to take the pain any more, she kicked him with her legs 

and the appellant fell backwards. He saw her crying and she told him that it was badly 

paining and he put his penis back. She pulled up her panty and other garment. The 

appellant asked her to go and sit in the front seat. She sat but not on the whole of the front 

seat but at the corner towards the door.  

 

[35] She told him that she would report him to the police. He gave $5 to her and despite her 

first refusal he insisted that she should take it and threatened her not to tell her family or 

police. Otherwise, he would do more than what he already warned her of. She did not 

report of the incident to anyone out of fear as the appellant continued to trail her even 

when she was going to school. Finally, out of fear of getting pregnant, she disclosed the 

whole episode to her teacher triggering the police investigation.      

 

[36] Thus it is clear, that the complainant’s unblemished testimony demonstrates the fallacy 

of appellant’s position that he knew that the complainant was consenting because she did 

not shout, was relaxed, normal, and did not say or do anything in protest. She had 

nowhere to run although the appellant ‘expected’ her to run away, if she was not 

consenting. He had expected her to kick him when he was licking her vulva or vagina if 

she was not consenting. Her evidence had put his assertions to shame.  

 

[37] Having considered the complainant’s narrative, I assess it as a truthful and accurate 

account of what really happened. The sequence was absolutely natural and I do not find 

any embellishments. Even without the benefit of seeing the demeanour of the 
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complainant, I am certain of the credibility and reliability of her version of events that 

unfolded on the day of the incident.  

 

[38] As for the appellant’s account of consensual sex, I have already alluded to a few 

important matters that make his story incredible. Further, according to his evidence, 

during the act of him licking her vulva and penetrating her vagina, both he and the 

complainant were kneeling outside the car (For example ‘…. when she was kneeling, 

that’s when I also kneeled’,  ‘Outside the car’ and ‘when she was kneeling, her knees 

were touching the ground facing the car’). It was not suggested to the complainant, that 

those acts took place outside the vehicle but not the way she described. The appellant 

also said that during the act of cunnilingus, both he and the complainant were facing the 

car (For example ‘she was bending facing the car’); he was standing behind her. The 

complainant said exactly the opposite. But, it was not suggested to her that her evidence 

to the contrary was wrong. 

  

[39] Moreover, having said that this was the second time he and the complainant were in the 

car, the appellant did not elaborate this statement at all. Finally, the appellant said that 

the reason for the complainant said that he raped was because her father was a terrifying 

person (‘Tamata vakarerevaki tu’). This position was not suggested to the complainant. 

But, the complainant said in evidence that she finally complained of the incident to the 

teacher because she was scared that she was pregnant due to her having a stomach ache.   

 

[40] Having read the appellant’s evidence and his cross-examination of the complainant, I 

find many inconsistencies inter se and per se and vital omissions which render his 

account untrustworthy. Just as in the case of the complainant, I form this view without 

having the benefit of seeing the appellant’s demeanour.        

 

[41]  In the light of my discussion above, I would determine from the overall trial record that 

only one correct outcome was possible and that is the one arrived at by the trial judge. I 

have given reasons curing the defect of inadequate reasons in the judgment obviating a 

retrial.  
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Appellate review of findings of fact 

 

[42] Ralivanawa v State8  established that: 

  

(i) As established in Watt v Thomas [1947] AC 484, an appellate court reviewing 

a record must give significant weight to the trial judge's view on credibility, 

as they had the unique advantage of seeing and hearing the witnesses first 

hand. 

 

(ii) An appellate court should only disturb the trial judge’s findings of fact if the 

judgment is "plainly unsound," contains material 

inconsistencies/inaccuracies, or shows that the judge failed to appreciate the 

weight of the evidence. 

 

(iii) If the evidence on paper leaves the facts evenly balanced, the appellate court 

must uphold the trial judge's finding. 

 

(iv) The judge’s reasons must go beyond stating conclusions. They must explain 

why the accused's evidence was rejected on critical factual issues and be 

capable of withstanding critical examination against the entire trial record. 

 

(v) The Court of Appeal must review the full trial record and conduct an 

independent evaluation to determine whether the ultimate verdict is 

supported by evidence beyond a reasonable doubt. 

 
 

 [43] I have just embarked on the exercise envisaged in Ralivanawa and without any reference 

to the demeanour, I could say that the verdict of guilty is not unreasonable but well 

supported by the evidence.  Trial judge’s finding on credibility of the complainant’s 

version is not misplaced. Although failing to provide sufficient reasons constituted an 

error of law, even if the error of law were to constitute a miscarriage of justice, I have no 

hesitation in applying the proviso to section 23 (1)(a) as there is no substantial 

miscarriage of justice.   

 

Does every such failure also constitute a miscarriage of justice? 

 

[44] An error of law occurs the moment the trial judge fails to fulfill the judicial obligation of 

explaining his ruling. However, not every failure to provide sufficient reasons results in 

a substantial miscarriage of justice. While failing to give adequate reasons is 

 
8 [2022] FJCA 39 

https://www.paclii.org/fj/cases/FJCA/2022/39.html
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automatically an error of law, appellate courts distinguish between a technical legal error 

and an outcome that causes actual injustice.  

 

[45] However, under standard appellate framework (such as section 23 of the Court of Appeal 

Act), an appellate court can dismiss an appeal despite an error of law amounting to a 

miscarriage of justice if it concludes that "no substantial miscarriage of justice has 

actually occurred". So, an error of law or a mere miscarriage of justice is sufficient for 

an appellant to succeed.  

 

[46] If the appellate court reviews the trial transcripts and evidence and determines that the 

outcome was inevitable—meaning any reasonable trier of fact would have convicted the 

accused regardless of the judge’s flawed reasoning—the appellate court will apply the 

proviso. It will supply the necessary reasoning itself and uphold the conviction rather 

than ordering a retrial or quashing the decision.  

 

[47] I have now reviewed the full trial record, conducted an independent evaluation and 

determined that the ultimate verdict is supported by evidence beyond a reasonable doubt 

and it is reasonable.  

 

Morgan, JA 

 

[48] I concur with the draft judgment of Prematilaka, RJA. 

 

Andrews, JA 

 

[49] Agree with the outcome.  
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Order of the Court: 

 

1. Appellant’s appeal against conviction is dismissed. 
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