IN THE HIGH COURT OF FUI
WESTERN DIVISION AT LAUTOKA
EXERCISING CIVIL JURISDICTION

BETWEEN

AND

APPEARANCES

DATE OF HEARING

CIVIL ACTION NO HBC 269 OF 2020

ADISH KUMAR NARAYAN of 43 Riverside Gardens, Denarau Island,
Nadi, Fiji, Legal Practitioner, and AK LAWYERS, a law firm duly
registered in Fiji having its principal place of business at Unit C4,
Port Denarau Retail Centre, Denarau Island, Nadi Fiji.

PLAINTIFF

MOHAMMED SANEEM of 59-63 High Street, Toorak, Suva, Fiji,
Supervisor of Elections and Registrar of Political Parties.
DEFENDANT

Mr. A. Narayan- Junior, with Ms. Kumar P. for the Plaintiff.
Mr. Prasad N. For the Defendant.

15t June 2026.

WRITTEN SUBMISSIONS: By the Defendant filed on 15 June 2026.

DATE OF RULING

By the Plaintiff filed on 29t June 2026.
By the Defendant filed on 14™ July 2026 (Reply)

27% August, 2026.

RULING
(On Application for Strike Out)
A. INTRODUCTION:
1. Before me is a SUMMONS (“the Application”) preferred by the Defendant on 15" March

2021, seeking the following Orders:

1

The Plaintiffs’ Statement of Claim dated 27 October 2020 and filed on 28 October
2020 (Claim) in respect of the following decisions and/or actions of the Supervisor of
Elections (Supervisor) as the Registrar under section 2 of the under the Political Parties
(Registration, Conduct, Funding and Disclosures) Act 2013 (PPA):

A. replying to an email from the Plaintiffs at 4.15pm on 16 October 2020; and
B. releasing a media statement at 3.30pm on 16 October 2020

being decisions and/or actions that the Supervisor "administers", "conducts",
"oversees" or "performs" under section 6 of the Electoral Act 2014 (EA) which was

promulgated as Electoral Decree 2014 being Decree No. 1 1 of 2014 commencing on
28 March 2014 (ED)
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a) are non-justiciable by virtue of sections 173(4)(d), 173(5) and 174(3)(a) of the
Constitution of the Republic of Fiji 2013 (Constitution); and

b) accordingly, cannot be accepted, heard, determined or in any other way
entertained because this Court lacks jurisdiction thereby so to do:

(i) "to grant any order, relief or remedy",
(ii)  "in any proceeding of any nature whatsoever;

“"Which seeks or purports to challenge or question any decision made or authorised,
or any action taken, or any decision which may be made or authorised, or any action
which may be taken" under the provisions of the ED which were made between 5
December 2006 and 6 October 2014;

The Defendant "Mohammed Saneem" in his personal capacity is not known to law by
way of operation of:

A. section 76 of the Constitution;

B. section 2 of the EA;

C. section 2 of the PPA

which govern the appointment of the Supervisor and Registrar of Political Parties
including his statutory duties and obligations;

By operation of section 3(3) of the EA, the Claim is statute barred against the
Supervisor "for any act or matter done or omitted to be done" in discharge of his
"powers, functions and duties" under the EA or otherwise;

Based on the foregoing and by way of further defence, the Claim fails to disclose a
reasonable cause of action against the Defendant and it should be struck out and
dismissed;

An order, pursuant to 0.33, r.3 of the High Court Rules 1988 (as amended) (Rules),
that the issues stated in paragraphs 1 to 4 jointly or severally above be tried before
the hearing of the Claim;

The following consequential orders and directions under 0.33, r.7 of the Rules:
A. the Claim be dismissed; and

B. the Plaintiff pay the Defendant's costs of and incidental to this application, to
be taxed if not agreed;

Alternatively, an order, pursuant to Order 18, r. 18(1) of the Rules that the Claim be

struck out in its entirety on the:

A. basis stated in paragraphs 1 to 4 jointly or severally above; and

B. grounds that it:

(i) discloses no reasonable cause of action;
(ii) is frivolous or vexatious;
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(iii) is otherwise an abuse of the process of this Court;

accordingly, that these proceedings be dismissed with costs payable by the Plaintiffs
to the Defendant, to be taxed if not agreed;

8. And such further or other orders and directions as this Court may deem appropriate
to make in the circumstances.

The application is made pursuant to the statutes and rules cited above.

The Defendant will rely on the Affidavit of Mohammed Saneem sworn and filed
herein.

Affidavit in opposition:

The application is opposed by the Plaintiffs. The Chief Legal Executive of the second
named Plaintiff, namely, ELIZABETH YVONNE SAVERIO, on behalf of the Plaintiffs, has
sworn her Affidavit in reply on 13™ April 2021 and filed on 14t April 2021, together with
annexures marked as “EYS-1” to “EYS-5”. | do not find in the case record any Affidavit in
reply by the Defendant.

SUBSTANTIVE ACTION:

The Plaintiffs commenced this action against the Defendant by way of their Writ of
summons and the Statement of claim (SOC) filed on 28t October 2020, which now stands
amended for the second time by their amended SOC filed on 21t July 2022.

The first named Plaintiff is a legal practitioner and the Managing partner of the 2" named
Plaintiff; a partnership law firm duly registered in Fiji. The Defendant, during the time
material to this action, was the Supervisor of Elections and the Registrar of Political Parties
of Fiji.

As per the contents of the averments in paragraph 3 of their amended Statement of Claim
(ASOC) filed on 215t of July 2022, the Plaintiffs allege, that on or about 16™ October 2020
the Defendant by email (marked as annexure “A”) wrote and published of and concerning
them certain defamatory material as particularized in subparagraphs 3(a) 3(b) and
paragraphs 4(a) to 4(e) thereto.

The next allegation by the Plaintiffs, as averred in paragraph 5 of their amended SOC and
particularized in paragraphs 5 (a), 5(b), 6 (a) to 6 (j), and 7, is that on or about 16™ October
2020 at a media conference held at 3.30 pm, the Defendant spoke and published, of and
concerning the plaintiffs, certain defamatory words, transcript of which is annexed as “B”
to the amended SOC. | shall not reproduce the contents of annexures “A” and “B” in order
to avoid the verbosity.

Accordingly, by giving the particulars of aggravated and exemplary damages under

paragraph 8 of the ASOC, the plaintiffs finally pray for, such Damages, interest and costs
on a Solicitor/Client indemnity basis.
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10.

11.

12.

13.

The Defendant, having filed his acknowledgment of service on 10" November 2020 and
subsequently the Statement of defence on 25" November 2020, filed this application in
hand on 15" March 2021 moving for orders as stated in paragraph 1 above.

It was after filing of the Defendant’s aforesaid application, the Plaintiffs, with the leave of
the Court, amended their statement of claim twice, and the Defendant accordingly filed
his Amended Statement of Defence (ASOD) on 28" July 2022, moving for the dismissal of
the Plaintiffs’” action.

HEARING:

After obtaining several adjournments by consent, when the matter came up for hearing
on 15™ June 2026, Counsel for the Defendant, having filed his written submissions, also
made oral submission. In turn, Counsel for the Plaintiff also made his oral submissions and
subsequently filed written submissions on 29™ June 2026, which was replied by the
Defendant’s counsel on 14t July 2026.

Accordingly, on 27" August 2026, | read out the final orders of the ruling as shown at the
end hereof, and reserved the reasons to be given later in 7 days’ time. Hence, this is my

Ruling with the reasons thereto. | regret for the delay.

LAWS RELIED ON:

The main argument advanced by the Counsel for the Defendant is that decisions and/ or
actions of the Defendant as the Supervisor of Elections and as the Registrar under section
2 of the Political Parties (Registration, Conduct, Funding and Disclosures) Act 2013 , in
replying to an email from the Plaintiffs at 4.15 pm on 16" October 2020; and releasing a
media statement at 3.30 pm on 16" October 2020 , being decisions and/or actions that
the Supervisor “administers” , “Conducts”, “Overseas”, or “performs” under Sections 6 of
the Electoral Act 2014 (EA) which was promulgated as Electoral Decree 2014 being Decree
No-11 of 2014 commencing on 28™ March 2014 (ED)

a) are non-justiciable by virtue of Section 173 (4) (d), 173 (5) and 174 (3) (a) of the
Constitution of the Republic of Fiji 2013 Constitution; and

b) accordingly, cannot be accepted, heard, determined or in any other way entertained
because this Court lacks jurisdiction thereby so to do (i) to grant any order, relief or
remedy” (i) “in any proceedings of any nature whatsoever”; which seeks or purports
to challenge any decision made or authorised, or any action taken, or any decision
which may be made or authorised, or any action, which may be taken under the
provisions of the ED which were made between 5™ December 2006 and 6™ October
2014;

The next ground advanced is that the Defendant “Mohammed Saneem” in his personal

capacity is not known to law by way of operation of Section 76 of the Constitution;
Section 2 of the Electoral Act and Section 2 of the PPA, which govern the appointment

4|Page



14.

15.

16.

17.

18.

19.

of the Supervisor and Registrar of Political Parties including his statutory duties and
obligations.

Accordingly, counsel for the Defendant submitted that by operation of Section 3(3) of the
EA, since the claim is statute barred and fails to disclose a reasonable cause of action, it
should be struck out and dismissed. It was submitted that the action has to be dismissed
by resorting to Order 33 rule (3) & (7) of the High Court Rules 1988, by trying the issues
preliminarily without proceeding for trial. The defence also moves for the Court’s
intervention under Order 18 rule 18 (1) of the High Court Rules to strike out as an
alternative relief.

The defence also relies on the following case law authorities to fortify their argument in
relation to section 173 (4) (d) of the constitution;

a) Singh v Electoral Commission [2014] FJIHC 660 (10 September 2014.

b) Waqgavonovono V Chairperson of Fijian Election Commission [2014] FJHC 570 (1 August 2014).

¢) One Hundred Sands Ltd V Attorney general [2017] FICA 19 (23 February 2017)’

d) Chaudhary v Sate [2018] FIHC 432 (25 May 2018)

e) Fiji Bus Operators Association v Fijian competition and Consumer Commission [2020] FIHC
710 (31 August 2020).

f)  Nikhat Shameem V Fiji Higher Education Commission [2022] FJHC 269 (1 June 2022)

In conclusion, counsel for the Defendant submitted that the claim should be dismissed or
struck out, though it is an action for defamation, since the substance thereof seeks to
challenge or question the official action and communications of the Defendant as the
Supervisor of Elections and Registrar under the Electoral Act 2014. Counsel argued that
the Court lacks jurisdiction in terms of sections 173(4) (d), 173 (5) and 174 (3) (a) of the
Constitution and the action is statutory barred by section 3 (3) of the Electoral Act 2014.

Thus, the Court is invited by the defence to try the above jurisdictional and statutory bar
issues first pursuant to Order 33 rule 3 of the High Court Rules, and to make consequential

orders under rule 7 thereof.

The Plaintiff’s Position

The plaintiffs, in their Reply to the amended statement of defence, have disputed the
availability of such defences, and pleaded, in particular, that any statutory protection to
the Defendant is strictly limited only to actions or omissions done bona-fide in discharge
of statutory powers, functions and duties, and the publications in question were not so
made. The Plaintiffs also pleaded malice on the part of the Defendant in order to answer
the defence of privilege and related defences.

ISSUES:

The issues that would conveniently dispose the Application in hand, as alluded to by the
Plaintiffs’ counsel, can be summarized as follows;
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20.

21.

22.

d)

Whether there was a decision made /action taken by the Defendant against the Plaintiffs in
exercise of his power and duties under section 6 of the Electoral Act or any other written law?

Whether the claim is non-justiciable by reason of section 173 of the constitution?
Whether the Section 3(3) of the Electoral Act 2014 bars the claim at this interlocutory stage?

Whether the Defendant’s pleaded defences of qualified, fair comment, justification, and
public interest can properly be determined summarily or as preliminary issues?

Counsel for the Plaintiff has made submissions to the effect that each issue above should
be resolved in their favor as those issues raise mixed question of fact and law, which
require evidence, context, and evaluation at trial.

Plaintiffs’ counsel has also made submissions against the Defendant’s alternative relief of
striking out pursuant to Order 18 rule 18 (1) of the High court Rules 1988.

For the sake of clarity and easy reference, | shall reproduce the relevant sections 173 (3)
(a), 173(4) (d) , 173 (5) of the constitution and Section 3(3) of the Electoral Act 2014 as
follows;

“173 (3) Notwithstanding anything contained in this Constitution, any Promulgation,
Decree or Declaration (other than the laws referred to in Part C of this Chapter) and
any subordinate laws made under any such Promulgation, Decree or Declaration—

(a) made or as may be made between 5 December 2006 until the first sitting of the
first parliament under this Constitution; and”
May be amended by parliament after the commencement of this constitution,
provided however that no such amendment shall-
(i) Have any retrospective effect;
(ii) In any way nullify any decision made under these laws; or
(iii) Grant any compensation, damages, relief, remedy or reparation to any

person affected by these laws.

“173 (4) Notwithstanding anything contained in this Constitution, no court or tribunal
(including any court or tribunal established or continued in existence by the
Constitution) shall have the jurisdiction to accept, hear, determine, or in any other
way entertain, or to grant any order, relief or remedy, in any proceeding of any
nature whatsoever which seeks or purports to challenge or question—

(d) any decision made or authorised, or any action taken, or any decision which may
be made or authorised, or any action which may be taken, under any
Promulgation, Decree or Declaration, and any subordinate laws made under any
such Promulgation, Decree or Declaration (including any provision of any such
laws), made or as may be made between 5 December 2006 until the first sitting
of the first Parliament under this constitution, except as may be provided in or
authorised by any such Promulgation, Decree or Declaration (including any
provision of any such laws), made or as may be made between 5 December 2006
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23.

24,

25.

26.

until the first sitting of the first Parliament under this Constitution. (Emphasize
added)

173 (5) Notwithstanding anything contained in this Constitution, despite the repeal of the
Administration of Justice Decree 2009, subsections (3), (4), (5), (6) and (7) of section
5 of the Administration of Justice Decree 2009 shall continue to apply to any
Promulgation, Decree or Declaration, and any subordinate laws made under any
such Promulgation, Decree or Declaration (including any provision of any such laws),
made or as may be made between 5 December 2006 until the first sitting of the
first Parliament under this Constitution.

Section 3(3) of the Electoral Act 2014 reads as follows;

(3) No member, officer, employee or agent of the Electoral Commission or the Supervisor
or any officer, employee or agent of the Fijian Elections Office shall be held liable in any
way in any criminal or civil proceeding for any act or matter done or omitted to be done
since the date of their appointment in the bona fide exercise or attempted exercise of any
of the powers, functions and duties, whether conferred by this Decree or otherwise.
(Emphasis added)

The stern position finally held by the Plaintiffs’ counsel is that section 173 (4) (d) of the
Constitution does not apply in this case, given that there is a mechanism already provided
under section 3(3) of the Electoral Act 2014. It is also the contention of the Plaintiffs’
counsel that the protection or immunity provided under this section of the Electoral Act
can only be assessed and/or determined after hearing viva voce evidence in view of the
plaintiffs’ allegation of mala fides, maliciousness, lack of honest opinion, fair comment
etc. Counsel argued further that the plaintiffs’ claim demonstrates a reasonable cause of
action and the case does not warrant a trial on a preliminary point, in view of the issues
identified by the Defendant in his defence and under section 33(3) of the Electoral Act
2014.

ANALYSIS:

The pivotal documents, in which the Plaintiff claim to have found the alleged defamatory
materials, giving them the causes of action, are the annexures marked as “A” and “B” to
the amended statement of claim, as pleaded and particularized in paragraphs 3 to 6
thereof.

They have pleaded further that it was the natural and ordinary consequence of the said
publication by the Defendant of the words set out in paragraphs 3 and 5 that the sense
and substance of those words and imputations would be, and were, republished in various
media outlets and platforms including, but not limited to, Fiji Times, the Fiji Sun, the Fiji
Village News website, various radio news channels and social media including Facebook.

It is under the aforesaid circumstances; the Plaintiffs claim that they have been gravely

injured in their credit, reputation and in their profession and calling and have been
brought into public scandal, odium, contempt and ridicule and as a result have suffered
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27.

28.

29.

30.

31.

32.

33.

and will continue to suffer, loss and damage including loss and damage in their profession
and calling.

It is clear and not in dispute that the Plaintiffs” action hereof falls within the exception
given under section 173 (4) (d) of the constitution, by virtue of section 3 (3) of the
Electoral Act 2014. It is also not in dispute that the immunity or protection given to the
Defendant under section 3 (3) of the Electoral Act is subject to the “bona fide” of the
exercise or attempted exercise of any of the powers, functions and duties, whether
conferred by this Decree or otherwise.

Thus, the bona fide of the exercise performed by the Defendant on the day in question,
in publishing the email marked as “A” and making the impugned statement marked as “B”
at the media conference on the same date, both containing the words, allegedly, referring
to the Plaintiffs, which the 1° Plaintiff claims are defamatory, have to be subjected to the
deep scrutiny of the Court.

The access to the Court conferred by virtue of section 15 (2) of the Constitution cannot
be simply impeded by the mere application of section 173 (4) (d) of the very constitution,
when the plaintiffs have fallen under the exception enshrined in the said section by virtue
of section 3 (3) of the Electoral Act 2014. Accordingly, the bone-fide of the Defendant in
whatever he said and/or did in performance of his official duties can be scrutinized by the
Courtin order to ensure that the rights of the Plaintiffs were not jeopardized, disregarded
or lightly taken.

For the aforesaid reason, in my view, the plaintiffs have the unencumbered right to
invoke the jurisdiction of this Court in relation to the matters complained of, since the
operation of section 173 (4) (d) of the constitution, has to be subject to section 3(3) of the
Electoral Act 2014.

The pertinent question that begs answer is whether there was a decision made and/ or
action taken by the Defendant against the Plaintiff in exercise of his powers and duties
conferred under section 6 of the electoral Act or any other written law?

If the Defendant is to invoke the immunity or protection under section 173 (4) (d) of the
Constitution, he has to satisfy the Court that there was a decision and/ or action taken or
exercised by strictly falling under a Decree or Promulgation. The source, where the
Defendant appears to have drawn the authority from, to publish the email marked as “A”
and the media statement marked as “B”, which the plaintiffs claim to be defamatory, is
under the general power given in section 6 of the Electoral Act.

On careful consideration of the submissions made by both Counsel, with regard to the
application of section 173(4) (d) in this case, | am not inclined to accept that it will give
immunity, if the press conference has been held implicating third parties, namely, persons
or bodies outside of the Political Parties and/or politicians, and making the alleged
comments against such a party in the absence of specific provision or power to do so.
Because, the provisions in the Decree are applicable only in relation to the decisions or
actions involving Political parties and/or Politicians.
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34.

35.

36.

37.

38.

39.

40.

Moreover, what the plaintiffs seek before this Court as reliefs are damages, exemplary
damages, interest and costs. They do not move to set aside, invalidate, restrain, quash, or
review any statutory decision or action of the Defendant. | am inclined to agree with the
Plaintiffs’ counsel that no such a decision or action is under challenge. Thus, the section
173 (4) (d) will not come into play.

The Defendant is seeking immunities both under section 173 (4) (d) of the Constitution
and section 3 (3) of the Electoral Act. Section 173 (4) (d) provides the immunity in respect
of Decrees and Promulgations that have no mechanism for challenging the exercise of a
statutory power. In this case, the relevant Decree that takes out the matter from the
clutches of section 173 (4) (d) is the section 3(3) of the Electoral Act 2014 as alluded to
above, which provides the Court the jurisdiction in order to examine whether what was
said and / or done by the Defendant during the process was bona-fide.

Trial of Preliminary Issues:

Order 33 Rule 1 states that the place of trial of a cause or matter, or of any question or
issue arising therein, shall be determined by the Court. Rule 3 states that the Court may
order any question or issue arising in a cause or matter, whether of fact or law or partly
of fact and partly of law, and whether raised by the pleadings or otherwise, to be tried
before, at or after the trial of the cause or matter, and may give directions as to the
manner in which the question or issue shall be stated.

The decision to take up a matter as a preliminary issue is at the discretion of the judge,
and it is not a decision that will be lightly taken. The Defendant’s plea to strike out the
matter , wherein the propriety of the words used are in contest between the parties, it
cannot be assumed without investigation at a trial that the facts would be in favour of
the Defendant. The question is whether it is apt at this stage to consider the propriety of
the alleged contents of those publications by way of preliminary issue without a proper
finding of facts tested through the rules of evidence in a trial. Such findings are important
even to decide questions of law.

The burden of proving the matters pleaded in the Statement of Claim is upon the
Plaintiffs, and the alleged publications marked as “A” and “B” are the basis upon which
the Plaintiffs have instituted this action. That burden cannot shift at a preliminary stage
except for very good reason. The Defendant will have to satisfy Court that the question
urged to be tried as a preliminary issue is of such a nature that could finally dispose the
case without going to trial on the substantive issues.

It is not possible to set out all the circumstances in which it would be proper for Court to
exercise its jurisdiction and take up a matter as a preliminary issue or even have a split
trial for the purpose of trying a preliminary issue

In this case, the defamatory question is intertwined with questions of fact. What has been

proposed as a preliminary issue for determination by Court involves a mixture of fact and
law. In order to decide upon the legality of the alleged publications contained in the
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41.

42.

annexures “A” and “B” , evidence would have to be led, tested and assessed during the
course of a proper trial. The Defendant has not persuaded this Court that the
circumstances warrant the trying of the issues in this manner without going through trial.
The Court is not inclined to conclude that granting the orders sought the by the Defendant
by his Summons dated 15™ March 2021 would serve the interest or purpose of justice.

Alternative Relief

For the reasons discussed above, no need arises for this Court to consider the alternative
relief of strike out pursuant to Order 18 rule 18 (1) of the High Court Rule.

Accordingly, for the reasons discussed above, the Defendant’s Summons has to be
dismissed.

FINAL ORDERS:

1) Defendant’s Application, made by way of his SUMMONS dated and filed on 15%
March 2021, seeking to determine preliminary issues as prayed for in paragraphs
3,4,5, and 6 thereof, is declined and hereby struck out.

2) The alternative relief sought by the Defendant in the same Summons, pursuant to
Order 18 Rule 18(1) High court Rules, to strike out the Plaintiff’s claim, is also
declined.

3) Costs be on the cause.

4) The matter be placed before the Master to deal with the Summons for Directions,
and for the parties to attend the Pretrial formalities.

~ K,{(/yodk&

A.M. Mohamed Mackie

Judge _ /

At High Court Lautoka on this 27" day of August 2026

SOLICITORS:
For the Plaintiffs : AK Lawyers, Barristers & Solicitors.
For the Defendant : Mitchell Keil, Lawyers & Notary Public

10| Page



