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EXTEMPORE JUDGMENT

(on summons for vacant possession)
[1] The first and second plaintiffs seek vacant possession against the defendant under

section 169 of the Land Transfer Act 1971, of the property ‘known as Lot 5 Naranji
Drive, Wailoku, Tamavua’,! (the property).

[2] The defendant resists the application.

! See plaintiffs’ originating summons.
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[4]

[3]

[6]

[7]

Background

The parties are related. The plaintiffs are husband and wife. The second plaintiff and

the defendant are siblings.

In May 2023, the plaintiffs reluctantly allowed the defendant to move into their home
after the defendant had been forced to move out of her previous residence. The
plaintiffs intended that the situation be temporary only, but the defendant, it appears,
had other ideas.

The defendant has not paid any rent, although there is some indication that she may
have paid some utility costs. According to the plaintiffs, the defendant has, generally,
been a difficult person to live with. The defendant has caused problems with their
neighbours and with their friends. She also changed the locks at the plaintiff's

property, denying the plaintiffs access to their own home.

The plaintiffs have tried to persuade the defendant to leave but she refuses. This
situation has led to the present proceedings being filed. The plaintiffs filed an

originating summons and supporting affidavit in May 2026.

Hearing: 15 and 22 July 2026

The defendant is represented by counsel but has not filed an affidavit. 1 earlier
timetabled the filing of affidavits by both parties and set the hearing down for 15 July,
but the defendant did not take the opportunity to file an affidavit. An application was
made by Ms Nandan at the hearing on 15 July for the defendant to have further time

to file an affidavit. Counsel for the defendant indicated that her client had not been



[8]

[9]
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coming to their offices to arrange for the execution of the affidavit. I declined the

defendant’s application and proceeded with the hearing.

Ms Nandan advised at the hearing that there were two issues advanced by the
defendant.  Firstly, whether the court could accept that the plaintiffs were the
registered owners of the property on the basis of the copy of the Certificate of Title
produced by the plaintiffs — the plaintiffs had not produced a certified true copy of the
Certificate of Title. Secondly, whether the plaintiffs had complied with the 16-day
period under section 170 of the Land Transfer Act, as between the date of service and
the hearing date. The hearing was adjourned part-heard to 22 July for written

submissions on these two points.

The plaintiff used the additional time to file a motion and affidavit annexing a
certified true copy of the Certificate of Title for the property. The hearing resumed on
22 July 2026.

Land Transfer Act 1971

The Plaintiffs seek orders under s 169 of the Land Transfer Act. The provision reads:

The following persons may summon any person in possession of land to
appear before a judge in chambers to show cause why the person summoned

should not give up possession to the applicant:
(a) the last registered proprietor of the land;

(b) a lessor with power to re-enter where the lessee or tenant is in
arrear for such period a s may be provided in the lease and, in
the absence of any such provision therein, when the lessee or
tenant is in arrear for one month, whether there be or be not

sufficient distress found on the premises to countervail such



rent and whether or not any previous demand has been made

for the rent;

(c) a lessor against a lessee or tenant where a legal notice to quit has

been given or the term of the lease has expired.’

[11]  Pursuant to s 170 ‘/t/he summons shall contain a description of the land and shall
require the person summoned to appear at the court on a day not earlier than sixteen

days after the service of the summons’.

[12]  Section 172 reads:

If the person summoned appears he may show cause why he refuses to give
possession of such land and, if he proves to the satisfaction of the judge a
right to the possession of the land, the judge shall dismiss the summons with
costs against the proprietor, mortgagee or lessor or he may make any order
and impose any terms he may think fit; Provided that the dismissal of the
summons shall not prejudice the right of the Plaintiff to take any other
proceedings against the person summoned to which he may be otherwise
entitled: Provided also that in the case of a lessor against a lessee, if the lessee
before the hearing, pay or tender all rent due and all costs incurred by the

lessor, the judge shall dismiss the summons.’

Decision

[13] There are four questions for the court to consider.

2 My emphasis.
3 My emphasis.
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1. Whether there is a proper description of the land contained in the

originating summons as per section 170?

ii. ~ Whether the plaintiffs have established that they are the registered

owners of the property?

iii.  Whether the defendant has been properly served with the proceedings

as per section 1707

iv. In the event that the first three questions are answered in the
affirmative, the onus shifts to the defendant under section 172 to prove
a right to possession of the land. In other words, she must provide
some tangible evidence of an established right. These are summary
proceedings, and, as such, it is not necessary for the defendant to

establish a clear right.

It is not in dispute that there is a proper description of the land in the plaintiffs’

originating summons.

Is the plaintiff the last registered proprietor? The plaintiffs have belatedly produced a
certified true copy of the Certificate of Title for the property demonstrating that they

are the registered owners.

Did the plaintiffs comply with section 170 with respect to service on the defendant?

Section 170 provides that the summons ‘shall require the person summoned to appear

at the court on a day not earlier than sixteen days after the service of the summons’.

Here the proceedings were filed on 18 May 2026. The court documents were served

on the defendant on 28 May 2026 and the matter was called thereafter in this court on
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3 June 2026 - well within the 16 days specified under section 170. Is the fact that the
defendant was summoned to appear within 16 days of service fatal to the plaintiff's

claim under section 169?

Mr. Karunaratne referred me to the decision of Ratuvili J in Pratap v Pacific
Polytechnic Limited [2026] FJHC 226 (24 April 2026). His Lordship was faced with
the same issue that presents in this case where service was effected within the 16 days

of the initial court date. Ratuvili J stated:

37. The arguments for short service are somewhat undermined by the fact that
the Defendant has filed the Acknowledgment of Service on the 30" of May and
Notice of Appointment of Solicitors on the 3" of June 2024.

38. They have also appeared and participated in these proceedings.

39. 1 find that there has been short service, however I find that any prejudice is
outweighed by the interest of justice and the need to hear the application, the

court will proceed to rule on this application.

I find it surprising that there are not more authorities on this issue as it will not be
unusual for service to be effected on a defendant within 16 days of the return date for
the summons. The purpose of provisions such as section 170 is to ensure that a
defendant is given adequate notice of the proceedings in order to properly defend the
application. In the present case, the defendant has been represented by counsel who
appeared for the defendant on each court date, including 3 June 2026. On 1 July
2026, the hearing date was fixed for 15 July 2026. In my view, the defendant has had
adequate time to defend the present application. She was not prejudiced by the fact
that the summons was served on her within 16 days of the original return date of 3
June. Accordingly, the failure by the plaintiff to comply with the time specified under

section 170 does not preclude the court from granting relief under section 169.
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The final question is whether the defendant has demonstrated a right to possession of
the property. The defendant has not filed an affidavit in opposition. In any event, it is
unlikely the defendant can demonstrate any right to possession of the property. She is
not a registered owner nor a tenant of the property. The plaintiffs only permitted the

defendant to stay with them temporarily while she found new lodgings.

Ms Nandan argues that the plaintiffs’ generosity allowing the defendant to reside at
their home due to their familial relationship created a right for the defendant to
possession. If that were sufficient to establish a right, then this would create problems
across Fiji. I am not satisfied that the defendant has shown any right to possession of

the property.

Orders

My orders are as follows:

1. The application by the first and second plaintiff for vacant possession

under section 169 is granted.

1.  The defendant is to deliver vacant possession of Lot 5, Naranji Drive,
Wailoku, Tamavua to the first and second plaintiff by or before 1

September 2026.

1ii.  There will be no order as to cost.
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