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[1] Tagree with Her Ladyship Justice L. Goddard Judgment.



Goddard, J

[2]

[3]

[4]

[3]

The petitioner was tried before a Judge and three assessors in the High Court at Suva in
February 2020 on two charges of rape and two charges of sexual assault. The complainant
was a 15-year-old boy at the time of the offending and the appellant a 52-year-old
electrician. They had met when the petitioner was carrying out electrical work at the
complainant’s home, where he lived with his mother and brother. The complainant was
not attending school at the time and the petitioner invited him to assist him with work in
other locations, for which he would pay the boy $50 per week. The invitation was agreed

to by the complainant’s mother.

A fortnight later the complainant accompanied the petitioner while he carried out
electrical work in an apartment building. He spent two days at that location with the
petitioner, assisting him with work being done in some of the apartments. On the evening
of the second day, he disclosed to his stepfather and mother that the petitioner had
sexually abused him while they were alone in the apartments. The detail of this offending,
as alleged, was traversed in the Court of Appeal’s decision and it is unnecessary to repeat
it here. It is adequately reflected in the nature of the charges preferred: rape by penile
penetration of the mouth and unlawful and indecent assault committed during the first
day of work; and rape by penile penetration of the mouth and gross indecency committed

on the second day.

The complainant was medically examined the day after the second event but nothing of
forensic interest was apparent. He was noted by the examining medical officer to be alert
and co-operative at interview. The history he related was of being forced to perform oral

sex on an adult while at Annandale Apartments.

The State witnesses at trial were the complainant and his mother. The petitioner elected
to give evidence on his own behalf and also called his wife and the maintenance
supervisor at the Annandale Apartments for whom he had carried out the maintenance
work. The defence position was that none of the offending had occurred and the
allegations were all false. The issue for determination at trial was therefore whether the
complainant was a credible and truthful witness and whether his evidence was sufficient

to prove the elements of the charges to the requisite standard.



[6] At the conclusion of his summing-up the Judge asked counsel if any redirections were

sought and none were.

[7] After deliberation, the three assessors found the four charges to have been proved beyond
reasonable doubt. In delivering his judgment following trial, the Judge concluded his

remarks as follows:

“The Assessors have found the evidence of the prosecution as truthful and
reliable as they have by their unanimous decision found the accused guilty of
all the charges. Therefore, it is clear that they have rejected the position taken
up by the defence. In my view, the Assessor's opinion was justified. It was
open for them to reach such a conclusion on the available evidence. I concur
with the unanimous opinion of the Assessors in respect of all four counts.
Considering the nature of all the evidence before this Court, it is my
considered opinion that the prosecution has proved its case beyond reasonable
doubt by adducing truthful and reliable evidence satisfying all elements of the
offences of Rape (counts 1 and 3) and Sexual Assault (counts 2 and 4) with
which the accused is charged. In the circumstances I find the accused guilty
of the offences of Rape (counts 1 and 3) and Sexual Assault (counts 2 and

four) as charged. Accordingly, I convict the accused of the offences...”!

The Appeal against conviction

[8] The petitioner appealed to the Court of Appeal against conviction on grounds which were

in substance as follows:

(1) The trial Judge erred in law in refusing defence counsel leave to tender a report
of medical examination of the complainant that had been conducted some eight
days after the offending. [In fact it was the day after the second set of offending
occurred]

(2) The trial Judge erred in law by failing sufficiently to direct the assessors and
himself on inconsistencies, omissions, and contradictions in the evidence given
by witnesses for the prosecution.

(3) The trial Judge erred in law in failing to direct the assessors and himself of the

necessity to decide on the basis of the totality of the evidence.
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(4) The trial Judge erred in law in failing to give sufficient reasons for agreeing with
the opinion of the assessors that guilt was established beyond reasonable doubt.

(5) The trial Judge erred in law in failing sufficiently to direct himself and the
assessors on recent complaint.

(6) The trial Judge erred in law in referring to agreed facts in the course of

summarising the complainant’s evidence.

[9] The Court of Appeal rejected the first, second, third, and fifth grounds, as unfounded, but
expressed concerns as to the sufficiency of the Judge’s reasons for agreeing with the
assessors’ rejection of the petitioner’s evidence and as to whether the Judge had erred in
referring to agreed facts as part of his Lordship’s summation of the complainant’s
evidence. Having made those observations, however, the Court of Appeal determined to
apply the proviso on the basis of being satisfied that on the whole of the evidence and
properly directed the only reasonable and proper verdict would have been one of guilty,

and, therefore, that there was no substantial miscarriage of justice.

The grounds in support of the petition

[10] Mr AK Singh for the petitioner argued that the convictions as entered could not safely

stand for the following reasons:

o the trial Judge had failed to give adequate reasons for accepting the prosecution
evidence and rejecting the defence evidence;

e the trial Judge’s summing up created a risk of unfair prejudice through the use of
agreed facts;

e material inconsistencies affecting credibility were not properly evaluated;

e the trial Judge improperly relied upon the assessors’ opinions rather than
undertaking an independent assessment of the evidence and;

e the Court of Appeal acknowledged significant errors but nevertheless applied the

proviso and dismissed the appeal.

[11] Essentially Mr Singh’s criticisms fell into 3 broad categories: - error by the trial Judge in
his summing-up concerning the use of agreed facts; failings in his judgment and his

reasons for judgment; and error by the Court of Appeal in use of the proviso.



[12]

Overall, the submission was that these errors viewed individually and cumulatively had

resulted in a substantial miscarriage of justice.

Material inconsistencies minimised and failure to give adequate reasons for credibility

findings

[13]

[14]

[15]

[16]

[17]

These two grounds of complaint can be conveniently dealt with together.

The material inconsistencies complained of concerned the evidence of the complainant.
The offences were committed in June 2018 when he was 15 years old (DOB 16 May
2003). The trial took place in January 2020 some 18 months later and the convictions

were entered in February 2020.

The material inconsistencies alleged in the complainant’s evidence at trial were

characterised by Mr Singh under the following headings:

. Whether events occurred before or after lunch
o The sequence of events on each day
) Whether Room 303 or Room 306 was involved

o The complainant’s movements before and after the alleged offending

In Mr Singh’s submission these matters were significant because they related to the
circumstances in which the offences were alleged to have occurred. He was critical of
the Court of Appeal’s treatment of such discrepancies as simply matters that could be
expected from a “slow 15-year-old” — a characterisation made by the Court without the
benefit of expert evidence, medical evidence or judicial finding capable of supporting

such a conclusion.

In summing-up, the trial Judge had referred in quite some detail to the specifics of the
inconsistencies and omissions that had been identified by defence counsel and had
directed the assessors on these by reference to the relevant passages in the evidence. The
Court of Appeal in its judgment found the Judge had adequately put these matters to the
assessors for their consideration and agreed with the assessment of His Lordship
Prematilika RJA that none of the contradictions, inconsistencies or omissions appeared
to be of sufficient magnitude as to shake the foundation of the prosecution case. Such

inconsistencies as the sequence of matters (whether events occurred before or after lunch)



[18]

and the room number were matters on which a slow 15-year-old could quite reasonably
have been expected not to be completely consistent. The Court referred to Mr Singh’s
expectations of complete consistency as, “unrealistic given the predicament the

complainant was in”.

The Court of Appeal were correct. Despite Mr Singh’s captious combing of the transcript
to identify matters about which it might be said the trial Judge failed sufficiently to direct
the assessors, there is no doubt that the Judge did enough to bring any inconsistencies of
real significance to the assessors’ attention. In large part, the inconsistencies on which
Mr Singh focussed attention were slight differences of detail within the complainant’s
testimony, and between the complainant’s testimony and what the complainant had told
police, regarding dates, times of day, and room numbers. But common sense and
ordinary human experience are enough to know that even mature adults of high
intelligence frequently confuse such details when attempting to recall highly traumatic
events in precise detail; and so much so is that bound to be the case with young persons
of relatively limited intellectual capacity and emotional immaturity. The assessors and
trial Judge had the benefit of seeing and hearing the complainant and making their own
assessment of inconsistencies and as to whether they raised a reasonable doubt about the
veracity of the complainant’s account, and it was well open to the assessors and his
Lordship to reach the conclusion they did. The Court of Appeal’s description of Mr

Singh’s expectations as unrealistic was commendably apposite.

The use of agreed facts

[19] There were two sets of admitted facts. The second set, agreed on 21/01/2020, was simply

a set of photographs of the apartments in which the offending was alleged to have taken

place.

[20] The first set, earlier agreed on 11/03/2019, consisted of the following:

Itis agreed that:
1. The complainant in this matter is [ X].

2. The complainant is 15 years old and his date of birth is 16th May 2003.

3. The complainant resides at Lot 48 Cunningham Old Road with his mother
namely [MV] and his brother namely [J].

4. The complainant is staying home.

5. The accused in this matter is Chandar Segran.
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6. The accused is 52 years old.

7. The accused is an electrician.

8. The alleged incident occurred on the 6th and 7th of June 2018.
0.

1

Prior to the alleged incident, the complainant knew the accused for 2 weeks.
0.The complainant knew the accused as the accused was doing wiring and
electrical works at the complainant’s residence.
11.0n 6th June 2018, the accused with his wife picked the complainant at 8.30 am

in his blue car from the complainant’s residence.

12.The accused first dropped his wife at her workplace and then they went to
Annandale Apartment where the accused was doing wiring works.

13.They both went to room 305 where the accused was wiring lights and the
complainant was assisting him.

14.The accused and the complainant finished work and then they both went to pick
up the accused’s wife from her workplace at Kontai Plaza, situated at Mark
Street, Suva.

15.0n 7th June 2018 at about 8.30am, the accused together with his wife went to
the complainant’s residence to pick the complainant.

16.The accused and the complainant first dropped the accused’s wife at her
workplace, then they went to Annandale Apartment for work.

17.They were doing electrical repairing in room 303 at Annandale Apartment
before lunch.

18. At 3pm, the accused and the complainant finished work after which they both

went together to pick the accused’s wife from her place at Mark Street, Suva
after which dropped the complainant at his residence.
The complainant was medically examined on 8th June 2018.

21] The trial Judge correctly directed?® the assessors, and thereby himself, that:
g y y

“Since the prosecution and the defence have consented to treat [the agreed
facts] as “Admitted Facts” and “Additional Admitted Facts” without placing

necessary evidence to prove them, you must therefore treat the above facts as

proved beyond reasonable doubt”.*

[22] The complaint about the use of these agreed facts by the trial Judge was that, in directing
the assessors, the Judge had given only a brief summary of the witnesses’ evidence as it
had emerged during examination-in-chief and had then supplemented that by relying on
the agreed facts. By presenting the agreed facts in such a way, the summing up may have
given undue weight to the prosecution's case and consequentially impaired the assessor's

independent evaluation of the evidence.

[23] Under the heading of what was the sixth ground of appeal before the Court of Appeal,
their Lordships appear to have accepted that presenting the facts as the Judge did had

In accordance with section 135 of the Criminal Procedure Decree 2009.
4 Paragraph 80 Summing Up



[24]

[25]

created a “potential risk that the parts of the prosecution narrative consistent with those
agreed facts might be seen by the assessors as corroborated by the agreed statement of
facts”. But at least to begin with, their Lordships appear to have concluded that, although
it would have been preferable for the Judge to deal with the agreed facts separately from
his summary of the oral evidence, his Lordship was not in error in dealing with the matter
as he had; and that what he had done did not create any risk of the assessors returning

unsafe opinions. As the Court of Appeal put it:

“We agree that it was not an error by the Judge to do so and does not raise a
prospect of the assessors returning unsafe opinions. Nor does it suggest by
implication in the Judge’s own reasoning that he placed inappropriate weight
on the agreed statement of facts. Nevertheless, in cases like this where
sensibly agreed facts provide milestones to anchor the prosecution narrative
surrounding the alleged offending, it may be preferable for the Judge to
address the appropriate use that the assessor could make of an agreed
statement of facts identifying them separately and leave it to them [the

assessors] to make whatever use they consider appropriate in taking the agreed

statement of facts into account in assessing the prosecution case.”

Later in the Court of Appeal’s reasons, however, in apparent contradiction of their earlier
stated conclusion that what the Judge had done did not raise a prospect of the assessors
returning an unsafe determination or of the trial Judge putting inappropriate weight on
the agreed facts, their Lordships went on in their final “Overall assessment” section to

conclude that they were persuaded to grant leave to appeal on Ground 6 because:

“...the prospect that the manner of the Judge’s references to the agreed
statement of facts in his summing up may inadvertently have given
additional weight to the contested aspects of the narrative described
chronologically together with those references.” [para 49]

Presumably, what that means is that, despite their earlier stated conclusion that the trial
Judge’s approach was not in error and did not create a risk of the assessors rendering
unsafe opinions or of the trial Judge giving undue weight to the agreed facts, the Court
of Appeal were ultimately persuaded that the trial Judge had erred by referring to the
agreed facts in the course of summarising the complainant’s evidence, and that the error

amounted to a miscarriage of justice. At all events, there does not appear to be any

5 Paragraph 48 Court of Appeal



other rational explanation for their Lordships then turning their attention to application

of the proviso.

[26] The Court of Appeal’s reasoning must be rejected. As has been observed, the trial
Judge correctly directed the assessors®, and thereby himself, as to the use to be made of

the Admitted Facts and Additional Facts:’

[27] Further, at a later point in the summing-up when summarising the complainant’s
evidence®, the judge identified in the chronological order of the events about which the
complainant had given evidence, the evidence which the complainant had given about
each such event, and, as part of that exercise, made reference at each point in the sequence
to any agreed fact that related to that point. In turn, the Judge adopted the same technique
when summarising the petitioner’s evidence; identifying in chronological order the
events about which the petitioner had given evidence, the evidence the petitioner had
given about each such event and, as part of the exercise, referring at each appropriate

point in the sequence to any agreed fact that related to that point’.

[28] That technique was not inappropriate, tendentious, or otherwise unfair to the petitioner
or to the prosecution. The inclusion of agreed facts as part of the summary of the
complainant’s evidence did not suggest or imply that the assessors should regard any of
the agreed facts as corroborating or otherwise supporting the complainant’s testimony or
the petitioner’s testimony. The Judge had separately directed the assessors on the
meaning and significance of corroboration'?, and his Lordship was meticulous in leaving
it to the assessors to decide for themselves whether any of the evidence was corroborated
or otherwise supported. And just as it was incumbent on the Judge to summarise for the
assessors so much of the evidence as was relevant to each element of the charged
offences, it was incumbent on him to draw to the assessors’ attention any admitted fact
that they might consider bore upon their assessment of the reliability and credibility of
each aspect of that evidence. The Judge’s approach of interleaving agreed facts with his

summary of the complainant’s evidence and the petitioner’s evidence was a fair and

51n accordance with section 135 of the Criminal Procedure Decree 2009.
7 Paragraph 80 Summing Up
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[29]

effective manner of summarising each witness’s evidence and the established facts the
assessors needed to consider when assessing the credibility and reliability of the two
witnesses’ competing versions of events. So far from that creating a risk of leading the
assessors to give undue weight to agreed facts, it would have been of real assistance to

the assessors in coming to their decision according to law.

The Court of Appeal should not have allowed the sixth ground of appeal and there was

no cause for invocation of the proviso to overcome it.

Judge’s reliance on assessors’ opinion

[30]

[31]

[32]

The complaint that the trial Judge had erred in his judgment and reasons for judgment
was that he had given insufficient reasons for agreeing with the assessors’ conclusion
that the offences with which the petitioner was charged had been proved beyond

reasonable doubt.

Under the heading of what was Ground 4 of the Grounds of Appeal before the Court of
Appeal, the Court of Appeal began by noting that Justice Prematilaka (when sitting as
the single judge of appeal) had earlier refused the petitioner leave to appeal on Ground
4, on the basis that, although it is advisable for a trial judge to follow “the sound practice”
of giving brief reasons for accepting assessors’ conclusions (lest the Judge’s
determination be viewed as a mere “rubber stamp” of the assessors’ decision), on the
present state of authority the law does not require a trial judge to spell out his or her
reasons for agreement with an assessors’ decision. Justice Prematilaka added that, in this
case, he was of the view that the trial judge had complied with his statutory function in
relation to explaining his agreement with the assessors’ decision, in that, by expressing
his agreement with the assessors’ conclusion that the prosecution evidence was truthful
and reliable, the Judge had by necessary implication conveyed his rejection of the defence

evidence.
The Court of Appeal, in apparent agreement with Justice Prematilaka, stated that they

were not disposed to revisit “the existing position that the provision of reasons where the

Judge agrees with the assessors’ opinion is not mandatory”, and that:

10



“...Justice Prematilaka [had] reconstructed sufficient grounds for
confirming that the prosecution evidence could be accepted as credible and
reliable, so that the conclusion that the prosecution case was proven
beyond reasonable doubt was indeed justified”.!!

“On reflection, we agree with that”.!?

[33] Later in their reasons, however, despite having so accepted that a trial judge is not
required to give reasons for agreeing with assessors, their Lordships stated that they were
persuaded to grant leave to appeal because of “the possible consequences of the Judge
not providing reasons for his positive finding as to the reliability and credibility of the

Prosecution evidence”.

[34] Presumably, what that means is that, despite the Court of Appeal’s earlier
acknowledgment of the present state of authority, their Lordships were ultimately
persuaded that the trial Judge erred in not giving reasons for agreeing with the assessors’
decision, and that the failure to do so constituted a miscarriage of justice. Leastways,
there is no other apparent, rational explanation for the Court of Appeal then turning their

attention to application of the proviso to Ground 4.

[35] Once again, the Court of Appeal’s reasoning must be rejected. In cases where accused
gives evidence that at least a majority of assessors accept or do not reject beyond
reasonable doubt, and the trial judge disagrees with the assessors’ conclusion, the judge
is bound to give cogent reasons for rejecting the assessor’s conclusion'®. But as his
Lordship Justice Prematilaka correctly observed in this case, on the present state of
authority'® a trial Judge is not required to give reasons for agreeing with assessors’

satisfaction of guilt beyond reasonable doubt.

[36] The difference between the two may be thought to suggest a logical inconsistency.
Possibly, it requires reconsideration. But it is not something that falls for reconsideration
in this case. It was not suggested before the Court of Appeal, and it has not been argued

before this Court, that the existing state of authority is problematic. And it would be

" Paragraph 38 Court of Appeal

2 paragraph 39 Court of Appeal

'3 Tarajiani Bavesi v The State (AAU 0044.2015) at [31]; Lautabui v State [2009] FJSC 7 (CAV 0024.2008) at
[20]; Vasuturaga v State [2026] FISC 7; CAV0014.2024 (29 April 2026).

4 Rokonabe v State [2006] FICA 85; Mohamed v Sate [2024] FISC 2.
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[37]

[38]

[39]

wrong for the Court to embark on our own motion on a reconsideration of the present
state of the law. When and if the issue falls to be revisited, the task should preferably be
undertaken by a bench of five on the basis of full argument on both sides having regard

to all relevant considerations and possible ramifications.

Counsel for the petitioner argued that, be that as it may, the fact that the Judge did not
give reasons implied that his Lordship had fallen into the kind of error identified in

15

Tawatatau v State > of conceiving himself bound to accept the assessors’ opinion.

That submission is not persuasive. The trial Judge was an experienced criminal trial judge
who is highly unlikely to have made so basic an error. Justice Prematilaka was correct
that, having regard to the directions the trial judge gave the assessors, and to the trial
judge’s summing up of the evidence, it is not realistically to be supposed that the Judge

was not independently satisfied of guilt beyond reasonable doubt.

The Court of Appeal were wrong to grant leave to appeal on the fourth ground of appeal

and there was no occasion for invocation of the proviso in relation to that ground.

Application of the proviso

[40]

[41]

That leaves for consideration the petitioner’s final ground of petition: that the Court of
Appeal erred in acknowledging significant errors but nevertheless applied the proviso

in dismissing the appeal.

For the reasons already given that the ground, too, is rejected.

Sentence Appeal

[42]

The petitioner was sentenced to a total term of 13 years imprisonment, comprising
concurrent sentences of 13 years imprisonment on the two charges of rape and six years
and four years imprisonment on the charges of sexual assault. A non-parole period of 11
years imprisonment was imposed'®. After the deduction for time spent in remand custody
the petitioner will serve 12 years and 10 months imprisonment with a non-parole period

of 10 years and 10 months imprisonment.

s Tawatatau v State [2018] FISC2; CAV008.2017(26 April 2018)
6 Section 18 of the Sentencing and Penalties Act No. 42 of 2009

12



[43]

[44]

[45]

[46]

[47]

[48]

[49]

In assessing an appropriate sentence, the Judge had referred to the complainant’s young
age at the time of the offending and to the emotional and psychological trauma he had

suffered, as recorded in the victim impact statement.

Allowing for the fact that the petitioner was a first offender and had expressed remorse
for his actions, the Judge gave a discount of two years imprisonment on account of his

previous good character.

On appeal to the Court of Appeal, it appears from their Lordships’ judgment that the
petitioner had sought to challenge his sentence on the basis that the emotional and
psychological trauma referred to in the victim impact statement was inconsistent with the
complainant’s evidence at trial - which was that he had “felt nothing” immediately after

the offending.

Their Lordships were not persuaded that the two states of mind, as referred to in evidence
and in the later victim’ impact statement, were necessarily inconsistent. It any event this
also seems to have been a very latter-day argument not raised or relied on at the time of
sentencing, and which overlooked the very different ways in which people may react in

the immediate aftermath of a traumatic experience.

A further argument on appeal was that the trial Judge had failed to appreciate the
distinction between anal and oral rape on a male victim, and the lower risk of physical
harm from the latter. That was not however a matter which the Court of Appeal was

prepared to analyse without the benefit of expert advice.

Nor did a comparison with other sentences for similar offending persuade their Lordships
that the petitioner’s sentence was out of range; or that the non-parole period was set at
too high a proportion of the total sentence. On that basis the sentence appeal was

dismissed.

In this Court, Mr Singh, on behalf of the petitioner, referred to previous sentencing
decisions which may have relevance to the petitioner’s case. The major thrust of his
argument was directed to an alleged failure to properly consider rehabilitation and the

proportionality of the non-parole period imposed. In addition, he produced two letters of

13



[50]

[51]

[52]

support for the petitioner, one from the victim written in February of this year and one

from the Fiji Correction Service Chaplain.

The victim is now 23 years old. In his letter he says that he has “agree[d] to reconcile
with the petitioner's case ... on the basis of my good heart”. Further, that he has forgiven
the petitioner and is writing “as a token of forgiveness that he be let free”. He concludes
his letter by providing his contact details and offering to be available to provide any

clarification if needed.

The letter from the Correction Service Chaplain speaks of the petitioner as always
displaying a high degree of integrity, of having excellent scholastic accomplishments and
of having proven his leadership ability in all areas of his life. The Chaplain knows the
petitioner as a loyal member of the Church within the Correction Service Circuit and is

happy to give the petitioner his wholehearted endorsement.

The decision in R v Nguyen'” is instructive in assessing the introduction of these two
letters proffered by Mr Singh and any possible effect they may have on the petitioner’s
case. At [36] the Court said

“1It is common ground that this Court may, in limited circumstances — sometimes
described as ‘rare and exceptional’ - permit evidence to be led of matters or events
that have occurred since the sentence was imposed to enable this Court to
reconsider the sentence in the light of that additional evidence. The following
principles apply to the admission of such evidence:

(i) the new evidence must relate to events which have occurred since the
sentence was imposed;

(i) the evidence must demonstrate the true significance of facts in existence at
the time of the sentence;

(iii) the evidence will not be admitted if it relates only to events which have
occurred after sentence and which show that the sentence has turned out to
be excessive;

(iv) the new evidence may be admissible even though the applicant did not refer
to the pre-existing state of affairs in the course of the plea;

7[2006] VSCA 184 at [36]-[37]

14



[53]

[54]

[55]

[56]

(v) upon the admission of the new evidence, it is unnecessary to determine
whether the original sentence was vitiated by error, or whether it was
manifestly excessive; and

(vi) the question is whether, on all of the material now before the Court, any
different sentence should be substituted to avoid a miscarriage of justice.

“[37] The consistent approach of this Court has been to treat the sentencing
discretion as reopened once it has been concluded that the fresh evidence
throws significant new light on the pre-existing facts. The Court must
determine what is the appropriate sentence on the basis of all of the material
then before it.”

Applying the principles enunciated in R v Nguyen it cannot be said that the letter of
forgiveness and reconciliation from the complainant, or the letter from the Corrections
Service Chaplain, are of such effect as to constitute rare or exceptional matters which
have occurred since the sentence was imposed so as to persuade this Court to interfere

with the sentence imposed by the trial Judge and confirmed by the Court of Appeal.

At the time of sentencing, the only evidence as to the effect of the offending on the
complainant was the complainant’s victim impact statement, from which it could be
inferred that the offending had had such a profound impact upon him that he was likely

to suffer from lasting severe psychological trauma.

The new evidence in the form of the letter of forgiveness from the complainant is only
evidence that with maturity and the passage of time the deleterious effects of the
offending on him have lessened and he has been able to overcome them. That eventuality
does not mitigate the seriousness of the offending at the time and its effect on the
complainant, and nor is it a matter for which credit in the form of a sentence reduction

can be given to the Petitioner.

As regards the letter from the Chaplain, it is pleasing testimony to the reform that the
petitioner has been able to bring about in achieving self-awareness and developing a
desire for betterment while serving his prison sentence. But again, it is not a matter that
meets the criteria of a rare or exceptional matter or event that has occurred since sentence
was passed and which demonstrates the true significance of facts in existence at the time

of sentence but that were unknown.

15



[57] In conclusion, the evidence in the form of the letters now before the Court does not meet

the criteria in R v Nguyen and does not require a lesser sentence or non-parole period to

be substituted to avoid a miscarriage of justice.

[58] The sentence imposed by the trial Judge, including the non-parole period, was neither

manifestly excessive nor otherwise vitiated by sentencing error.

Conclusion

[59] In the result, it has not been demonstrated that this petition raises any far-reaching

question of law or of general or public importance, or that it is otherwise of substantial

general interest to the administration of civil justice!®. None of the issues raised by the

petitioner involves anything more than the application of established principle to the

particular facts of the case. And for the reasons given, there is no reason to doubt the

correctness of the petitioner’s conviction or of the sentence imposed.

Nettle, J

[60] I agree with Justice Goddard, for the reasons she gives, that the Petition should be

dismissed.

Orders of the Court:

The Petition is dismissed.

o

/

The Hoxr Justice Salesi Temo
President of the Supreme Court

The Hon. Justice Lowell Goddard
Judge of the Supreme Court

/

The Hondustide Geoffrey Nettle
Judge of the Supreme Court

18 See Supreme Court Act 1998, section 7(3); Suva City Council v R B Patel Group Ltd, Civil Petition No
CBV6 of 2021 (17 April 2014); Pritishna Lata Ghan v Gabriel Singh & Anor, CBV 002 of 2024.
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