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JUDGMENT

[1] I agree Dr. Padarath should succeed on these two petitions, and I agree with the orders.



Arnold, J

[2]

I agree with the orders.

Goddard, J:

Brief facts

[3]

[4]

[5]

The petitioner is a medical practitioner who qualified with distinction in 2013.

In early 2016 he was featured in a public health newscast by the Fiji Broadcasting
Corporation Limited (FBC) in which he was interviewed about an outbreak of
conjunctivitis amongst children. The newscast was apparently widely viewed.
Afterwards it was filed in FBC’s archives under a general heading “Medical
Practitioners”. In September of that same year (2016), the FBC selected a still shot from
the archived video and used it to illustrate a news item titled Fake Doctor to appear in
Court. The item was published on FBC’s news site and also on its MIRCHI FM Facebook
site!. The selected photo portrayed a medical consultation with a woman and child. The
consulting doctor is the petitioner. His image in the photo is not full face. The perspective
is from behind and at an angle. It shows part of his left cheek and ear and part of the
back of his head and his left arm. It does not show any facial features beyond those.
Nevertheless, he was readily recognisable to a number of viewers. The article and
illustrating photograph as published on FBC’s news site is reproduced in the judgment

below.

There was a slight variation in the two versions of the article as published which simply
related to placement of the photograph. On the MIRCHI FM Facebook site the
photograph was placed immediately below the text of the article. There is no doubt that
in both versions the photograph was intended to be part of the publication and that its
purpose was to illustrate both publications of the article. That has not been denied and

was accepted in evidence by Mr Indra Singh, the manager of News and Sports at FBC.

Clicking on the link at the end of this MIRCHI FM article took the reader to the FBC
news site where the same article titled Fake Doctor to appear in Court was posted, along

with the same photo. The only slight difference in the FBC publication was in layout and

! MIRCHI FM is a Hindi-language radio station and one of FBC’s radio stations.



[6]

[7]

presentation. On the FBC news site, the photo was placed at the right of the article under
the single headline Fake Doctor to appear in Court (as depicted below). The photo also
has a caption immediately under it acknowledging both FBC as the source of the
photographic image and FBC’s reporter as the author of the article. These attributions
confirm that the photograph and article were part of the publication and acknowledged
to be so by FBC.

Fake Doctor to appear in court

A man pretending to be a
doctor will be appearing in
court today.

The individual, who allegedly Photograph
ran a clinic from his home in
Nasinu, has been exposed as
a fraud with no medical
qualifications.

Chief Executive of the Fiji  r 0 rrom/py: FBC News
Medical and Dental Council Renort bv- Savaira Tabua

Dharmesh Prasad says he was arrested on Wednesday after a
patient came for a review and became suspicious of his
medical treatment.

“He has some sort of medical equipment whereby he can tell what someone has
and for each consult he was charging 875 without giving any receipt, this is highly
irregular and illegal.”

The so-called fake doctor had been operating for the last three months and
according to the Fiji Medical Council, this is quite a serious matter because the
individual allegedly administered cough mixture to people who have heart
problems.”

The petitioner, his family, friends and professional colleagues all reacted with shock and
anger when they saw the publications, recognising immediately that it was the petitioner
who was depicted in the photograph and outraged that he was being accused of fraudulent
conduct. In addition to the photograph, a further identifying aspect of the article was that
the petitioner coincidentally also lived in Nasinu. Many of these family members, friends
and colleagues posted on social media expressing their outrage, referring to the petitioner
by name, praising his qualifications and achievements and demanding that the

photograph be taken down and encouraging the petitioner to sue FBC.

The petitioner himself took immediate steps and the process he followed was detailed in
the judgments of the Courts below. The publications had appeared on 8 September. He
reported the matter to the Police the next day. He wrote to the Medical and Dental
Council and lodged a complaint with the Media Industry Development Authority. He



then consulted a lawyer. The lawyer served a demand notice on FBC on 16 September
seeking removal of the offending article, an apology and compensation of $2,000.000.00.
FBC’s lawyers wrote back advising that the posts had been taken down (7 days after the

event) and denying malice, and further advising:

“In the meantime, if you maintain that your client is entitled to an apology, please
forward to us a form of an acceptable apology which we will entirely on a “without

prejudice” basis discuss with our client and obtain instructions upon.

In the meantime, any alleged liability on the part of FBC is denied.”

[8] No apology or settlement offer eventuated, and proceedings were ultimately issued on 4

October 2016 seeking damages for online defamation (cyber libel).
The High Court decision

[9] In the High Court, Justice Brito-Mutunayagam considered whether the publication
viewed as a whole (with its title and the photograph) had referenced the petitioner as the
fake doctor and was therefore defamatory of him. The Judge found FBC’s contention
that the included photograph was simply a general picture depicting or portraying a

medical situation with unknown subjects to be untenable.?

[10] In the Judge’s view, the natural and ordinary meaning which would have been conveyed
to the ordinary reasonable reader by the article as illustrated by the photograph, was that
the plaintiff

“was the fake doctor with no medical qualifications. Any reasonable man would come
to this conclusion. Why else was the plaintiff's picture used and not an animated
picture?”?

The material fact in my view is that the plaintiff was in fact identified by several
people as testified and accessed by a substantial number of people as evident from the

instructions and comments made to the post.”

2 Padarath v Tabua and FBC [2023] FJHC 159
3 Paragraph 31
4 Paragraph 33



[11]

[12]

In relation to FBC’s intention in publishing the article, the Judge cited several authorities
confirming that an author’s intention is irrelevant, that malice is not required and that an

honest belief in the truth of an allegation is not an excuse °.

The Judge dismissed FBC’s defence of fair comment as not made out and entered

judgment for the plaintiff. The Judge considered an award of aggravated and exemplary

damages was not appropriate and awarded $50,000.00 for general damages.

The Court of Appeal’s decision

[13]

[14]

[15]

[16]

For the reasons traversed in the judgment, the Court of Appeal found the published words
could not be construed as referring to the petitioner and were not therefore capable of a
defamatory meaning, and that any identification of the petitioner through the publication

had not resulted in any harm but in fact had the opposite effect.®

The Court’s conclusion, that the petitioner had not been defamed was based on
consideration of three matters: whether the publication had referred to the petitioner;
whether the publication bore a meaning that was defamatory of the petitioner; and
whether the publication had caused or was likely to have caused substantial harm to the

petitioner’s reputation.

The first two considerations were dealt with together. The Court found Dr Padarath had
not proved that the statements in the article were published about him; and on a simple
construction of the words used, the article was not capable of bearing the meanings and
innuendo which he claimed. In the Court’s view, the words on their own were incapable
of “lowering the plaintiff in the eyes of right-thinking members of society” and the
statements in the article were not capable of defamatory meaning, or of conveying to an

ordinary reader the meanings alleged in the statement of claim.

Overall, the Court concluded that without the photograph, the text in the article read on

its own, could not have had any impact on Dr Padarath’s reputation:

5 Citing for example, Lord Reid in Lewis v Daily Telegraph Paragraph [1964] A.C. 234 at 258-260].
8 FBC Ltd v Padarath [2024] FICA 235



[17] The Court also found that the use of the photograph to illustrate the article could not have
had any adverse impact on Dr Padarath or his reputation, given the anonymity of the
person portrayed in the photograph. Those readers who had recognised Dr Padarath in
the photograph also knew the article could not be about him and had conveyed their
understanding of that through statements they posted online in response to the article.
Any readers of the article who did not know Dr Padarath personally or professionally

would have understood through these posts that he was not the doctor portrayed in the

It is impossible to think that perusal of the words in the article alone could impact
Dr Padarath’s reputation or have the effect of lowering Dr Padarath in anyone’s
estimation much less right-thinking members of society. The words are not
capable of conveying to any reader that Dr Padarath had been running a clinic
from his home for the past three months and had been exposed as a fraud with no
medical qualifications. As a matter of law, the words alone are not capable of a

defamatory meaning.’

photograph. The Court continued:

But of course Dr Padarath’s case was that the article is capable of bearing the
meanings and innuendo he particularises in his statement of claim because those
meanings come from the words “alongside the photograph”. The [High Court]
Judge found for Dr Padarath on this point when he concluded that the natural and
ordinary meaning conveyed to the ordinary reasonable reader would have been
that the plaintiff, being the man in the photograph, was a fake doctor with no

medical qualifications®.

I respectfully disagree with the learned Judge. The most that the ordinary and
reasonable reader could take from the words and accompanying photograph, was
that the man in the photograph was the fake doctor. But reaching that conclusion
begs the question: “who is the man in the photograph?” Without knowing the
identity of the man in the photograph how could the words in the article lower Dr

Padarath in the estimation of a right-thinking audience?’

Where, as in this case, a plaintiff is not named but is pictured alongside the words
complained of, the plaintiff must prove that the words were read by people who

were able to identify the plaintiff from the photograph'’.

7 Paragraph 40
8 Paragraph 41
9 Paragraph 42
10 Paragraph 43



To summarise the position to this point: as a matter of law, the words in the article
are not capable of bearing a defamatory meaning. Read alone, the words do not
convey to an ordinary reader the meanings which Dr Padarath has alleged in his
amended statement of claim. Even taking into account the photograph, which one
must do because there is no doubt it is part of the publication, the words are only
capable of meaning that the person in the photograph is likely to be, or is in fact,
the fake doctor. At this point the issue of recognition is relevant. For Dr Padarath
to have succeeded in his claim he needed to show that reasonable people
reasonably understood the article to be about him.!'”! But the evidence in fact
showed that readers who did recognise Dr Padarath in the photograph understood
the article was not about him. And the understanding of the online viewers who
were not called to give evidence, but whose online comments were relied upon by

Dr Padarath, was to the same effect !'.

[18] As to whether the publication had caused or was likely to cause substantial harm to Dr
Padarath’s reputation, it was the Court’s view that as Dr Padarath could not be identified
by the photograph and the only identification of him came from those who knew him

through their posts condemning the article, no harm could eventuate.

It is evident that nothing in the article identifies Dr Padarath. He is not named nor
is he described. The association of Dr Padarath to the report about the “fake
doctor” arose from the fact that the accompanying photograph which the FBC
reporter used, just happened to be a photograph of Dr Padarath .

There was no dispute that without the photograph, Dr Padarath could not have
been associated with the news story about the fake doctor. Many people read the
article, saw the accompanying photograph and recognised it to be Dr Padarath.
Those readers, however, were family, friends and colleagues of Dr Padarath. And
they expressed outrage in their social media posts variously demanding the
photograph be taken down and encouraging Dr Padarath to take legal action

against FBC and MIRCHI FM B,

The comments had a dual effect. First, the comments had the effect of identifying
Dr Padarath as the person in the photograph. Secondly, in their condemnation of
the media the comments attracted attention and thus drew further and similar

comment. It does not seem to have been clear at trial precisely how many

' Paragraph 48
12 Paragraph 15
13 Paragraph 17


https://www.paclii.org/fj/cases/FJCA/2024/235.html#fn19

comments there were. The MIRCHI FM page included in the Court of Appeal
record states at the bottom “4444 comments”. But the MIRCHI FM pages and
comments, each of which Dr Padarath addressed in evidence-in-chief, had 38

comments and 10 shares '*.

During the High Court hearing considerable attention was given to the question
whether it was possible to identify Dr Padarath from the photograph if one was
not a relative, colleague or friend. In other words, was Dr Padarath able to be

identified by those who did not know him?'>

[19] Dr Padarath had suffered no reputational harm from the publication:

[20] In summary therefore, the Court of Appeal was satisfied that as Dr Padarath had only
been identified in the article by family, friends and colleagues, he had suffered no
reputational harm. And for those readers of the article who did not know him but learned
of his identity through the very positive posts of those who did know him, the accolades
posted had provided “compelling evidence that Doctor Padarath’s good standing and

Even if the publication in its natural and ordinary meaning had a defamatory
tendency it caused no harm to Doctor Padarath's reputation. The difficulty for
Doctor Padarath was that while the comments were shared with others and had the
effect of identifying him to those who did not previously know his name, the
comments are a powerful demonstration of the esteem in which he was held and
continued to be held by readers of the publication. The comments are compelling
evidence that Doctor Padarath’s good standing and reputation was not lowered or

otherwise harmed by the publication.'®

reputation was not lowered or otherwise harmed by the publication.”

The petition

The news article: overview

[21] The news item as published (text with an illustrative photograph) has to be viewed
and assessed as a whole.

separately for analytical purposes. The words of the text are unequivocal and plain in

14 Paragraph 18
S Paragraph 19
16 Paragraph 51

The words and the photograph cannot be considered



[22]

[23]

meaning, reporting as they do the arrest and pending appearance in Court of a man
charged with fraudulent medical practice. The photograph used to illustrate the text
and portraying a medical consultation is an integral part of the article. As such, it had
the potential to create an assumption in readers that the person in the photograph was
the fraudulent doctor who was the subject of the article. Even if that were not
generally assumed by all who read the article, it was at the very least an open

inference.

The “sting” !7 therefore, was that the ordinary reader of the news article would have
inferred from the article as a whole, headline, text and accompanying photograph, that
its natural and ordinary meaning was that the doctor portrayed in a medical
consultancy role in the photograph was the same person as the fraudulent practitioner

who was the subject of the article.

That being so, the article, when read as a whole, was defamatory and actionable per
se.

Was Dr Padarath required to prove that the words were read by people who were able to

identify him from the photograph?

[24]

[25]

The Court of Appeal found that “Where, as in this case, a plaintiff is not named but
is pictured alongside the words complained of, the plaintiff must prove that the words
were read by people who were able to identify the plaintiff from the photograph” '®.

As the evidence established, the article was in fact read by many people who were
able to identify Dr Padarath from the photograph. These comprised people who knew
or worked with him or were related to him. There were also others who learnt of his
identity through the comments posted by those who knew him. In addition, there were
an unknown number of persons who posted comments on the MIRCHI FM page, as
noted in paragraph [18] above!®. On that basis, it is impossible to know just how
extensive the readership of the article was and how it was perceived by any number

of unknown individuals who read it.

17 Per Lord Reid in Lewis v Daily Telegraph Ltd [1964] AC 234 at 258-260
18 Paragraph 43 Court of Appeal judgment

19 The MIRCHI FM page records “4444 comments.



[26]

[27]

[28]

It is also not inconceivable that Dr Padarath, as depicted in the photo, was able to be
identified by some readers as the doctor who had featured in the relatively recent
television news broadcast about the conjunctivitis outbreak in Fiji. He had been
interviewed for that broadcast as the medical consultant at Samabula Hospital. It was
apparently widely viewed in Fiji and overseas. It should have been perceived by FBC
that a photograph of Dr Padarath, extracted from archival footage of such a relatively
recent broadcast of national interest, carried a risk that his image might be recognised

and linked to the report about the fraudulent doctor that it was used to illustrate.

FBC is one of the largest and most trusted media providers in Fiji and the article
including the photograph was published and widely circulated. In the course of that,
Dr Padarath was identified as the doctor in the photograph. That was the risk that FBC
took when it used a photograph that “just happened to be a photograph of Dr

Padarath.” *°

The plea that no damage was done because those who recognised Dr Padarath were
all people who knew him, and those who did not know him were favourably
influenced by the indignant reaction in posts made by his friends and family members,
does not alter the fact that the context in which the photograph was used had the

potential to defame Dr Padarath and was by its very nature defamatory per se.

The decisions in Dwek v Macmillan Publishers Ltd and Monir v Wood

[29]

[30]

The Court of Appeal referred to the decision in Dwek v Macmillan Publishers Ltd *'in
support of its finding that:

“Where, as in this case, a plaintiff is not named but is pictured alongside the words
complained of the plaintiff must prove that the words were read by people who

were able to identify the plaintiff from the photograph.”??

The issue in Dwek was about mistaken identity and the publication of a photograph of

Mr Dwek in a book about Dodi Al Fayed, in which Mr Dwek was erroneously

20 paragraph 15
2112000] EMLR 284 at 291
22 paragraph 43
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[31]

[32]

[33]

[34]

identified as Dodi Al Fayed. The photograph in issue showed a woman on a sofa
sitting between two men. The caption said the woman was a prostitute who had
befriended Dodi Al Fayed at a nightclub and that the man seated on her left (in fact
Mr Dwek) was Dodi Al Fayed. The Court of Appeal found that the words together
with the photograph were capable of meaning that the man on the left of the
photograph was a person other than Al Fayed and a man who consorted with and had

sex with a known prostitute. Thereby it was prima facie defamatory.

The decision in Dwek was subsequently discussed in Monir v Wood?*. Monir v Wood
concerned a tweet and whether readers of the tweet could identify Mr Monir from a
photograph taken of him with Sarah Champion, the Labour member of Parliament for
Rotherham. In the photograph Ms Champion is shown standing with two men, one of

whom was Mr Monir. The text of the 4 May tweet, was:

“Sarah champion labour candidate for Rotherham stood with 2 suspended child
grooming taxi drivers DO NOT VOTE LABOUR.”

Some of the reasoning by Nicklin J in Monir v Wood is apposite to the situation in the

petitioner’s case.

At [104] Nicklin J said:

“An... important principle flows from the fact that the test is
objective: it is immaterial, on the issue of liability, that people who
were able to identify the claimant as the subject of the libel did not
believe the allegations made against him/her to be true. Such
evidence is relevant only to damages (and, following the coming into

force of s 1 Defamation Act 2013, to the issue of serious harm).”**

Counsel for Mr Wood had argued (in similar fashion to the argument in this case) that
Mr Monir’s case depended upon his proving that there were readers of the 4 May tweet

who could identify him from the photograph and who:

#12018] EWHC 3525 (QB)
24 Referring to Morgan V Oldham’s Press Limited [1971] 1 WLR 1239 (p.1264D-F per Lord Reid; p.1252D-F
per Lord Morris).

11



[35]

“held the belief, as a matter of fact, that [he] was both a taxi driver and suspected
of child-grooming (otherwise they did not have a state of knowledge to 'connect
the libel with the claimant')”. [Therefore], “...as the identification evidence relied
upon by Mr Monir includes people who knew him very well, and who would know
that he was not a taxi-driver and would therefore have not understood the words

in the 4 May tweet to refer to him”.2>

In Nicklin J’s view:

“A fundamental heresy lurks at the heart of that submission. I accept that, when
assessing reference, the Court must consider any pieces of evidence which might
tend to negative the conclusion that the ordinary reasonable reader would
understand the words as referring to the claimant (Morgan -v- Odhams Press Ltd
p-1252D-E per Lord Morris). Even if some publishees recognised Mr Monir from
the photograph and knew that he was not a taxi-driver, it does not follow that the
words of the 4 May Tweet did not refer to him. The test is objective, and it is
impossible to say that every reader of the 4 May Tweet, who recognised Mr Monir
from the photograph, would know that he was not a taxi-driver (and it is also
irrelevant — on the issue of reference — if knowledge of that fact caused them not

to believe the allegation in the 4 May Tweet).?

Dr Padarath’s Profile

[36]

[37]

It seems that Dr Padarath had something of a public profile. In addition to his relatively
recent interview on the FBC program about the outbreak of conjunctivitis amongst

children he was also a participant in a TV program called “/Q Active”.

While it is not suggested, nor is it open to find, there was any malice in FBC’s
selection and use of the photograph featuring Dr Padarath, innocent publications can
be capable of a defamatory meaning by virtue of the circumstances surrounding their
publication. The decision in Tolley v Fry & Sons Ltd”’ is instructive in this regard. In
that case, their Lordships found the publication of a caricature, if regarded in vacuo
was innocent, but by reason of the circumstances in which it was published, it was

capable of a defamatory meaning.

25 At [107] and [108]

26 108]

2711931] Al ER Rep 131

12



[38]

[39]

The narrative concerned the use of a caricature of an amateur golf champion, Cyril
Tolley, in an advertisement for Fry & Sons’ chocolates. The caricature appeared in
the Daily Sketch and Daily Mail newspapers, both of which enjoyed a large circulation
in London and the provinces. The caricature was accompanied by a limerick and
surrounded with descriptions of the merits of the defendants’ chocolates. As a whole,
the arrangement was plainly an advertisement for the defendants’ goods. Fry & Sons
had not sought Mr Tolley's permission to use his image and the publication was a
complete shock to him. His concern was that his portrayal in a commercial

advertisement could adversely affect his amateur sporting status.

Although the facts and circumstances are somewhat different, the issue is the same as
in Dr Padarath’s case; namely, whether the publication as a whole was capable of
defamatory innuendo that depended not so much on the words used but on the
circumstances in which the publication took place. In Mr Tolley's case it was the
potential damage to his status as an amateur sportsman that was put at risk; in Dr
Padarath's case it was the potential damage to his professional status that was put at
risk. In neither case was permission sought to use their images in the manner in which
they were used; that is, for commercial publication. In each case the risk was that their

reputations would be impugned. 2

“The law is not in doubt. It is for the judge to determine whether the writing or
picture complained of is capable of a defamatory meaning and in this connection,
it is to be observed that that which is prima facie innocent may become capable of
a defamatory meaning by reason of the circumstances surrounding its

publication.”

Trkulja v Google LLC*

[40]

This decision of the High Court of Australia in 2017 concerned a claim in defamation
against Google for the publication of images which conveyed imputations that Mr
Trkulja was a hardened and serious criminal in the same league as notorious persons
convicted of murder and other serious crime in the Melbourne criminal underworld.

The fact situation concerned the complexities of Google search engines and the

2 [Per Lord Tomlin at 139]
2% [2018] HCA 25 13 Jun 2018 M88/2017

13



capability of autocomplete predictions to convey defamatory imputations to
autocomplete publications. It therefore concerned a rather different and much more
complex scenario to the relatively simple fact situation in Dr Padarath’s case. But the
parallel is in the capability of a publication to convey to the ordinary reasonable person
(in Google’s case by using the Google search engine) that there is or may be “some
opprobrious connection” between the words used in a publication and the person in

the photograph to whom the words refer.
[41]  The High Court observed™’:

“Just as importantly, to say that a user of the Google search engine would “inevitably
give thought to just what relationship there could possibly be between the words
inputted and the compilation produced” or “very probably perceive a disconnect
between the images and the search terms” (emphasis added) does not gainsay that it
would be open to a jury to conclude on the balance of probabilities that an ordinary
reasonable person using the Google search engine would perceive the compilation to
convey one or more of the defamatory imputations alleged. To the contrary, it is to be
assumed that such a person would contemplate that there is a connection between the
terms of the search inputted into the search engine and the contents of the results
displayed. Ex hypothesi, since he or she has conducted the search for criminals and
members of the Melbourne criminal underworld, he or she would rationally suppose
that there is something in the response which correlates to criminals and members of
the Melbourne criminal underworld. And prima facie the most obvious, logical
connection between the terms of the search and the response is that those persons
whose images or names appear in the response, under headings such as “melbourne
criminal underworld photos”, “melbourne underworld crime” and “melbourne
underworld killings”, or at least some of them, are criminals or members of the

Melbourne criminal underworld.”

[42] While the complexities involved in Mr Trkulja’s case are a far cry from the publication
in Dr Padarath’s case, the parallel is with what the ordinary, reasonable reader might
infer not only from the words and picture as published together but also from the
comments and interpretations that followed in response to the publication and the life

that an online publication can take on.

S0 [At paragraph 60 on page 23 of the judgment]
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Can an article be severed from its headline and accompanying photograph?

[43]

[44]

The House of Lords in Charleston and another v News Group Newspapers Ltd and
another in 19953! considered whether a defamatory headline and photograph in a
tabloid newspaper could be severed from the accompanying article which negated

libel. Their Lordships held:

“A prominent headline or a headline and photograph could not found a claim in
libel in isolation from the related text of an accompanying article which was not
defamatory when considered as a whole, because it was contrary (i) to the law of
libel for a plaintiff to sever, and rely on, an isolated defamatory passage in an
article if other parts of the article negated the effect of the libel and (ii) to the
principle that if no legal innuendo was alleged the single natural and ordinary
meaning to be ascribed to the words of an allegedly defamatory publication was
the meaning which the words taken as a whole conveyed to the mind of the

ordinary, reasonable, fair-minded reader.”

The Court of Appeal’s finding in Dr Padarath’s case, that without the photograph he
could not have been associated with the article about the fake doctor, was correct as
far as it went. But in line with their Lordships opinion in Charleston v News Group
Newspapers, the photograph could not sensibly be severed from the article or its
headline Fake Doctor to appear in Court. It had to be assessed as one publication -
headline, text and accompanying photograph as that is what it was intended to be- and

as such it is inherently defamatory.

In summary

[45]

The publication in issue was a news report on a factual situation. It was not a mere
expression of opinion by the publisher. It was published online to an infinitely wide
audience. The fact that the few witnesses who were called in support of Dr Padarath
were friends and supporters of his who knew him and who know he is a highly
qualified doctor; or that numerous online posts from similar friends and colleagues
did not believe the article about him and denounced it as defamatory, is irrelevant.
Their evidence and posts do not rectify the inherently defamatory nature of the article

and its effect on the petitioner.

$171995]2 AILER 313

15



[46]

[47]

There was also the reality of mass publication in Dr Padarath’s case. I have already
noted the reality that it simply cannot be known how many people who did not know
Dr Padarath or his name before publication of the impugned article learned of his
identity through the posts that it prompted and the contested issue of fact that it raised.
The assumption that all responses were only favourable is no more than an

assumption.

While there is no issue that FBC owned the video, it was foolhardy of the broadcaster
to use a photograph of Dr Padarath from a relatively recent video in which he had
featured as a practising doctor to illustrate an article about a fraudulent doctor. There
was no accompanying text to advise readers that the photograph was illustrative only.
At the very least, FBC should have sought Dr Padarath’s permission to use the photo
or used an actor. The reality is that if his permission had been sought it is highly

unlikely that it would have been forthcoming.

Damages: has there been harm to Dr Padarath’s professional reputation?

[48]

[49]

[50]

The Court of Appeal found no damage had occurred to Dr Padarath or his reputation.

Two matters arise out of that finding by the Court of Appeal. It is trite law that libel
is actionable per se and does not require proof of actual damage. The common law has
presumed that a written defamatory statement (like an article or a social media post,
as in the present case) inherently causes harm. While the application of a serious harm
threshold in assessing whether such a publication has caused, or is likely to cause,
serious harm to the reputation of a claimant has not been formally adopted in Fiji it
has been discussed in the two recent judgments of Nawaikula v Khaiyum?’and Sharma

v Biumaitotoya’> .

In Dr Padarath’s case there is no doubt that the publications by FBC had the potential
to seriously harm his professional reputation. As Lord Hoffmann said, in Jameel v

Wall Street Journal ** ... In the case of an individual, his reputation is a part of his

%2 Nawaikula v Khaiyum [2024]FJSC 23; CBV0016.2022(28 June 2024).
33 Sharma v Biumaitotoya [2024] CBV0001.2023(28 June 2024).
3412006] UKHL 44; [2007] 1 AC 359 at [91]
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personality, the ‘immortal part’ of himself and it is right that he should be entitled to
vindicate his reputation and receive compensation for a slur upon it without proof of

1

financial loss.’

[51] It matters not if the misuse of the photograph in Dr Padarath’s case were to be
classified as innuendo or defamation. The result is that it caused him a great deal of

distress and his evidence is that it has adversely affected his career.

[52] The serious harm threshold has been met in his case and damages should be assessed

accordingly albeit not on a punitive scale.

The Petition

[53] This appeal meets the criterion laid down under Section 7 (3) of the Supreme Court
Act, as it concerns issues that are of great general or public importance in the field of
reputational damage through cyber libel. Thereby it warrants the grant of leave to

appeal.

Determination

[54] Accordingly, I would:
a) Grant Dr Padarath leave to appeal.
b) Allow the appeal and quash the orders of the Court of Appeal.
c) Enter judgment against the respondents on liability.

d) Order that the respondents pay $150,000.00 to Dr Padarath by way of general
damages.

e) Order that the respondents pay interest at 6% on that amount from 16 March
2023 until the date of payment.

f) Order that the respondents pay costs in the sum of $19,000.00 in relation to
this petition and the hearings in the two Courts below.
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Orders of the Court:

1. In ABU31/2023 leave to appeal is granted to FBC and the appeal is dismissed.

2. In ABU33/2023 leave to appeal is granted to Dr Padarath and the appeal is granted save
in respect of exemplary or aggravated damages.

3. There will be an order for general damages in favour of Dr Padarath in the sum of
$150,000.00.

4. Respondents to pay interest at 6% on the judgment sum of $150,000.00 from 16" March
2023 until the date of payment of that sum.

5. There will be an order for costs in favour of Dr Padarath in the sum of $19,000.00 in
relation to this petition and the hearings in the two Courts below.
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