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Introduction

The Appellant was formally charged in the Magistrates Court at Sigatoka with
Aggravated Robbery contrary to Section 311(1)(a) of the Crimes Act 2009 and Theft

contrary to Section 291(1) of the Crimes Act 2009.




At the No Case to Answer' stage, the Appellant was acquitted on 3 July 2025. The
Appellant, through his counsel, promptly made an application for costs. The Learned

Trial Magistrate (Magistrate) dismissed the application for costs and briefly stated his

reasons.
Grounds of Appeal

Being aggrieved by said Ruling, the Appellant filed this timely appeal. The Appellant's

grounds of appeal are as follows:

a. The learned Magistrate erred in law when he failed to properly assess the
Appellant's application for costs promptly filed after the Appellant was
acquitted;

b. That the learned Magistrate erred in law by failing to consider the unreasonable

delay occasioned in this matter; and

c. That the learned Magistrate erred in law by failing to consider that the
prosecution had unreasonably brought the proceedings against the Appellant -

thus justifying costs to be granted.

The Law on Costs in Criminal Matters

Section 150 of the Criminal Procedure Act deals with Costs and Compensation

against an accused or the prosecutor:

150 (1) A judge or magistrate may order any person convicted of an offence or discharged
without conviction in accordance with law, to pay to a public or private prosecutor such
reasonable costs as the judge or magistrate determines, in addition to any other penalty
imposed.

(2) A judge or magistrate who acquits or discharges a person accused of an offence
may order the prosecutor, whether public or private, to pay to the accused such
reasonable costs as the judge or magistrate determines

(3) An order shall not be made under sqb-section (2) unless the judge or magistrate
considers that the prosecutor either had no reasonable grounds for bringing the
proceedings or has unreasonably prolonged the matter.

(4) A judge or magistrate may make any other order as to costs as may be required in
the circumstances to -defray the costs incurred by any party as a result of an
adjournment sought by another party;




a. recompense any party for any costs arising from any conduct by any other party
which delays a trial or requires the expenditure of monies as a result of the conduct
of that party during a trial;

b. penalise a lawyer for any improper action during a trial, and in such a case the order
may be that the lawyer pay the costs personally; and

c. otherwise meet the interests of justice in any case.

(5) The costs awarded under this section may be awarded in addition to any compensation
awarded by the court under this Decree or the Sentencing and Penalties Decree 2009.

(6) Payment of costs by the accused shall be enforceable in the same manner as a fine.

(7) In this section "private prosecutor" means any prosecutor other than a
"public prosecutor”.

(2) The appellate court shall have power to give such costs of the appeal as it determines.
[Emphasis added]

5. The Court has the discretion to award costs against the State on the basis that the
prosecutor either had no reasonable grounds for bringing the proceedings or has

unreasonably prolonged the matter.

6. In Southwick v The State', the Supreme Court, in relation to Section 158(2) of the

repealed Criminal Procedure Code, stated:

Section 158(2) of the Criminal Procedure Code confers upon a judge or magistrate
a positive power to award costs to an accused person who is acquitted or
discharged from criminal proceedings. The section creates an express power
conditioned upon the existence of unreasonable conduct on the part of the
prosecutor in bringing the prosecution or in prolonging it. There is no common
law power to award costs in criminal proceedings. Even if there were, the section
does not in terms limit any existing powers or rights.

... The said section 158(2) does confer a discretion in the court to make an order
for costs, but that discretion has to be exercised judicially, which I have done
bearing in mind that each case must be considered on its own special facts. In this
case 1 find that no good grounds have been shown for the exercise of that
discretion in the applicant’s favour

7. In this case, as soon as the Magistrate acquitted the Appellant, he had made an oral
application for costs through his counsel without stating the grounds. The prosecutor had

sought time to respond to the application. However, the Magistrate ruled on the said

1 [2004] Appeal No CAVO001 of 2003S. (21 May 2004)
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application, stating that there was no unreasonable prosecution or unreasonable delay in

prosecution.

In Atulaga v State’, the Court stated:

In considering a costs application, a court should ask both parties to make
submissions and should specify the grounds on which costs are awarded. There
are no other grounds on which costs may be awarded (Graham Southwick v State
CAV0001 of2003S) and a ruling on costs should specify whether the prosecution
was unreasonably brought or unreasonably prolonged.

Analysis

Before making the ruling, both parties should have been heard on whether the State
should pay costs to the accused on the grounds upon which costs may be granted in terms
of Sections 150(2) & 150(3) of the Criminal Procedure Act. The Magistrate has neither
given a proper hearing nor issued detailed reasons for his ruling. He merely stated that

there was no unreasonable prosecution or unreasonable delay in prosecution.

To get a costs order in his favour, the Appellant was required to satisfy the Court on the
balance of probabilities’ that the Prosecution acted unreasonably in instituting

proceedings against him or unreasonably prolonged the matter.

However, nothing suggests that the State brought the prosecution against the Appellant

without reasonable grounds or unreasonably prolonged the matter.

Unreasonable delay in Prosecution

The State, in its written submission, summarised the sequence of the proceedings at the
Magistrates Court to demonstrate what caused the delay. The Appellant has not disputed
this sequence. During the COVID-19 pandemic, the Court system was paralysed, and
much of the delay in 2021 was attributable to the pandemic. The Appellant was not

2[2013] FIHC 308; HAM240.2012 (26 June 2013)

3 Showing that the grounds for costs are more likely than not to have occurred. In Fiji, questions of fact or
applications relating to ancillary orders such as costs in criminal proceedings are determined on the balance of
probabilities, whereas the core criminal trial itself requires proof beyond a reasonable doubt
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present for his court matter most of the time either because he was on remand or on a

bench warrant.

13.  Upon perusal of the copy record, it is noted that the Appellant's matter in the Magistrate's
Court (CF1 of 2021) was listed for mention at least 40 times. During those 40 listings,
the Court was suspended from 27 April 2021 through 30 November 2021 due to COVID-
19. From 30 November 2021 onwards, the Appellant did not show up on 19 occasions

and had a bench warrant issued against him 5 times.

14. Because of the Appellant's non-attendance, the Legal Aid Commission sought the court's
leave to withdraw as counsel on 09 July 2024. There is no evidence that the Prosecution
unreasonably delayed prosecuting the Appellant’s matter. The COVID-19 pandemic was
an unforeseen circumstance that caused the Court system to suspend all activities for
public safety. If there were any delay in other respects, it would have been due to the
Appellant himself. It would be unfair to say that the State had unreasonably prolonged

the matter.

Unreasonable Prosecution

15. The Fiji Prosecution Code 2003 (the Code) outlines the principles and guidelines for
prosecutors in Fiji. It emphasises the importance of fair, independent, and objective
prosecution, ensuring the right person is prosecuted for the right offence with relevant

evidence presented to the court.

16. The Code details the process for deciding whether to prosecute, considering both
sufficient evidence and public interest. The core principles are that the prosecutors must
have sufficient, credible evidence to prove an offence before filing charges and must
serve the public interest, balancing factors for and against proceeding®. This is an
objective test, which includes an assessment of the reliability of evidence and the likely
defence case. Prosecutors must assist the court in achieving a just outcome rather than

just securing a conviction.

4 Prosecution Code (2003) 5.1
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The Copy Record reveals that the Prosecution has recorded statements from the
complainant (PW1) and a person who had been at the alleged crime scene (PW2). The
Appellant’s co-accused (Netani Tawake), in his caution statement had implicated the
Appellant’. Although this statement is not admissible against the Appellant, in the event
the co-accused elects to testify under oath and implicates the Appellant in his evidence,
the co-accused’s evidence becomes admissible for all purposes against the Appellant®.
His sworn testimony implicating the Appellant is fully admissible and can be used by the

court to help determine the Appellant's guilt.

These statements, viewed objectively, form a reasonable basis for initiating criminal

proceedings against the Appellant in the interests of justice.

The case collapsed not because of a deficiency of evidence, but because of the failure on
the part of the prosecution to secure the presence of their witnesses. The Prosecution
sought an adjournment on the trial date because the witnesses were not available. The
complainant (PW1) was on a business trip to New Zealand and the eye witness (PW2)

was not fit, suffering allegedly from congestive heart failure.

According to the Magistrate’s observations, the Prosecution had not diligently worked to
send out the summons to PW1, and the claim as to PW2 was not supported by medical
certificate. The Magistrate was not satisfied that there was a good cause to grant an
adjournment. Having commented “... that is how the system works, and everyone has to
move on as the wheels of justice continue to spin because cases come in and come out”,

the Magistrate acquitted the Appellant without granting an adjournment.

The Appellant has not satisfied the Court on the balance of probabilities that the
prosecution initiated criminal proceedings against the Appellant unreasonably. This

ground fails.

5 Refer page 49,50 of the Copy Record
6 Because the co-accused is now testifying in court, they are subject to cross-examination by the Appellant’s

lawyer.
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Conclusion

Awarding of costs is at the Magistrate's discretion. In this case, there is no evidence that
the Magistrate exercised his discretion arbitrarily or unreasonably in deciding not to issue
costs against the State. The appeal grounds have no merit. The appeal against the ruling

on costs is misconceived and should be dismissed.
The Appeal is dismissed. The Ruling dated 3 July 2025 issued by the Learned Magistrate

at Sigatoka is affirmed.

Aruna A\Jithge
Judge

Solicitors:
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Office of the Director of Public Prosecutions for Respondent




