IN THE HIGH COURT OF F1JI

AT SUVA
CIVIL JURISDICTION
Civil Action No. HBC 349 of 2019
BETWEEN: RAVI NAND of 9 miles, Nasinu
PLAINTIFF

AND: ANIL KUMAR of Nasinu.

1 DEFENDANT
AND: REGISTRAR OF TITLES, Civic Tower, Suva.

2" DEFENDANT
AND: THE OFFICE OF THE ATTORNEY GENERAL, Suvavou House,

Victoria Parade, Suva.

3" DEFENDANT

Representation

Plaintiff: Mr. V. Kumar (Sunil Kumar Esquire)
1t Defendant: Mr. P. Nuibalavu (Oceanica IP)
2M& 3rd Defendant: Ms. G. Naguilevu (AG’s Chamber)

Date of Trial: 22" June 2026 & 2™ July 2026.
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Judgment

Introduction

Ravi Nand is seeking that the property (CT 31305, Being Lot 4 on DP 7877)
registered under the name of Anil Kumar be transferred in his name as per the
meetings, discussions and promises made by Anil Kumar and reduced in writing
under an agreement dated 12" January 2005, pursuant to Section 51 of the Property
Law Act. He is also seeking costs and damages for breach of trust and fraud.

Background

Anil Kumar is the Ravi Nand’s, mother’s brother (Uncle — Mama). The property of
Ravi Nand was under a Housing Authority mortgage. The Housing Authority issued a
demand notice to Anil Kumar for the arrears of mortgage. Anil Kumar sought Ravi
Nand’s assistance in paying of the mortgage. Ravi Nand paid the Housing Authority
mortgage.

Ravi Nand’s contention is that at a family meeting, he and his mother came to a verbal
agreement to assist Anil Kumar. They would pay the monies and reside on the
property and that Anil Kumar was to transfer the property in the name of Ravi Nand.

Anil Kumar denies the claim and pleaded that he allowed Ravi Nand to build a house
for his sister (mother of Ravi Nand). He denied signing a written agreement.
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The issues for determination

The issues for determination in this matter can be summarized under the following
heads and as follows:

Agreement

(i) What was the agreement between the Plaintiff and the I*' Defendant?

(ii) Whether the agreement was oral or in writing or both?

(iii) ~ What were the particulars of the agreement?

(iv) Was the agreement reduced into writing on 12" January 2005 in presence of
Anay Sumeshwar Yadav of Yadav of Yadav Real Estate?

) What was the reason for the Plaintiff clearing of the I*' Defendant s mortgage?

(vi)  Whether the Plaintiff and the 1*' Defendant had an agreement that upon the
Plaintiff clearing the Housing Authority Mortgage, the I*' Defendant would
transfer the property in the name of the Plaintiff?

(vii)  Did the Plaintiff following the agreement with the I°* Defendant construct a
dwelling and spent $200,000 on the dwelling?

Fraud and fraudulent conduct

(viii) Whether the I*" Defendant attempt to purportedly transfer the property unto
his son was fraudulent and to deprive the Plaintiff of ownership which was
promised by the I*' Defendant/

(ix)  Whether the acts of the I°" Defendant at all materials times were fraudulent
and constituted a breach of trust?

(x) Whether the Registrar of Titles perpetuated fraud by not properly advising the
Plaintiff or his lawyer about the removal of application for caveat?

Caveat

(xi)  Whether the 2" Defendant sent a notice of removal of caveat via registered
post to the address mentioned in the caveat?

(xii)  Whether the notice period expired on 10" July 2019?

(xiii) Whether the caveat was duly removed on 15™ August 2019?

Specific Performance

(xiv)  Whether the Plaintiff is entitled for specific performance of the said property
based on the agreement between him and the I*' Defendant and under
equitable doctrine of promissory estoppel and propriety estoppel by virtue of
promises made, trust and investment?

(xv)  Whether the Plaintiff stayed on and maintained the said property in reliance
on and assurance from the 1*' Defendant based on their agreement?

(xvi)  Whether the I*" Defendant represented to the Plaintiff that he is to transfer the
property upon discharge of the FNPF charge placed on the said property and
the Title will be released from them when the 1*' Defendant reached retirement
age?
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Determination

The Plaintiff gave evidence. He called his mother and former wife to give evidence.
The 1% Defendant gave evidence. His other witnesses were his daughter and son. All
the evidence and the documents that were tendered have been perused and
scrutinized. I have considered everything.

Agreement

A crucial issue for determination in this matter is the issue of agreement. In relation to
this issue. I need to determine the following:

(a) Whether there was an agreement between Ravi Nand and Anil Kumar, either oral
or written or both?

(b) Whether any oral agreement was reduced into writing on 12" January 2005 in the
presence of Anay Sumeshwar Yadav?

(c) Whether Ravi Nand and Anil Kumar had an agreement that upon Ravi Nand
paying off the Housing Authority Loan, Anil Kumar would transfer the property in the
name of Ravi Nand?

I would deal with each issue in turn, under this his head, which is agreement.

In summary in his amended statement of claim, Ravi Nand states that he was looking
to purchase a house when Anil Kumar approached him, following a demand notice by
Housing Authority. He further pleaded that Anil Kumar cried and begged him to save
his property. It all happened in presence of Ravi’s mother and the children of Anil
Kumar. He also pleaded that pursuant to the meeting, he and Anil Kumar came to a
verbal agreement and/or promised in front of everyone that both will reside on the
same property and that following payment to Housing Authority, the property will be
transferred in his name.

The evidence in chief of Ravi Nand was that he was staying at Nakasi at his sister’s
place. Anil Kumar came up to Nakasi after he received the demand notice from
Housing Authority. The discussion took place before his mother and his wife. They
agreed that Ravi will pay for the property and the property was not to be sold. Anil
Kumar will live with them and transfer the property in Ravi’s name. In cross-
examination, Ravi Nand said that Anil Kumar, his mother and his wife were present at
the meeting/discussion.

The evidence of Arita Sngh, who was the wife of Ravi Nand was that it was the Anil
Kumar, her mother-in law and Ravi Nand who were part of the agreement.

Tara Mati is the mother of Ravi Nand. She is the sister of Anil Kumar. Her evidence
was that Arita, Ravi, Anil were present during the agreement. Her other evidence was
that she paid the money. She gave the money. She had it from her FNPF. It was to be
transferred to Ravi Nand.

Anil Kumar’s evidence was that he requested his sister, Tara Mati to assist him and
pay for the mortgage. She gave cash. He allowed them to stay on his property. There

3



[14]

[15]

[16]

[17]

[18]

[19]

[20]

[21]

was no other understanding between the parties. His sister moved into the property.
She paid for the mortgage.

The evidence of Neelam Nileshni Kumar (daughter of Anil Kumar) was that in 2003,
she was 21 years old and going to university. She was not there when the conversation
took place between her father and Ravi Nand. It was between her father and the
family.

Aman Amitesh Kumar, is the son of Anil Kumar. He gave evidence that the discussion
was between his dad and aunt with regards to the property. He did not know about the
agreement.

Having noted the amended statement of claim and the evidence that was given in
court I find there is inconsistency. The inconsistency is that Ravi Nand pleaded that
the children of Anil Kumar were present when they had discussions and oral
agreement. The evidence in court showed that the children of Anil Kumar were not
present. What Ravi Nand claimed in his amended statement of claim is inconsistent
with what was in evidence before me. No explanation was advanced for this
inconsistency. I am not in a position to make any inferences in the absence of any
explanation on this inconsistency.

The other inconsistency in the evidence is in regards to the money that was paid for
the mortgage. The evidence of Tara Mati was that she paid the money. She had saving
from her FNPF. The evidence of Tara Mati is consistent with that of Anil Kumar. The
evidence of Ravi Nand on who paid the money is inconsistent with the evidence of his
mother, Tara Mati. The inconsistencies in evidence of the Ravi Nand does not assist
him. It does not support what he asserts.

I note from the PTC that the parties had agreed that Anil Kumar approached Ravi
Nand to pay for the mortgage. On 10" January 2005, Ravi Nand paid a sum of
$9038.90 to Housing Authority. Having heard the witnesses in court I will rely on the
evidence that was given in court. I find that the money paid to Housing Authority was
borrowed by Anil Kumar from Tara Mati, his sister. Money was not borrowed from
Ravi Nand.

The evidence of Ravi Nand on the written agreement was that he alone went to Anay
Yadav to make an agreement. Which would mean that Ravi Nand gave directions on
the preparation and contents of the purported agreement. He claims that both he and
Anil Kumar signed it together in presence of Anay Yadav.

The purported written agreement which was tendered as Plaintift Exhibit No. 6 is
dated 12" January 2005. The first clause of the purported agreement is “I. That Ravi
Nand the purchaser is to clear all payment due totaling a sum of $10392.05 (Ten
Thousand Three Hundred Ninety-Two Dollars and Five Cents) to Housing Authority
immediately after signing and accepting of this agreement.”

When I examine clause 1 of the purported agreement it states that Ravi Nand is to
clear a sum of $10,392.05 to Housing Authority immediately after signing and
accepting the agreement. The official receipt from Housing Authority was tendered as



[22]

[23]

[24]

[25]

[26]

[27]

Plaintiff Exhibit No.2. The Receipt no. 816752. It is for a sum of $9038.90. It is dated
10™ January 2005. The exhibit so tendered was a colour photocopy.

The purported written agreement does not correctly reflect what was paid to Housing
Authority. The sum paid to Housing Authority was $9038.90, not $10,392.05. It was
paid on 10" January 2005. This was 2 days before the purported agreement. The
purported agreement is dated 12" January 2005. According to the purported
agreement it was to have been signed and accepted and then payment was to have
been made to Housing Authority.

A number of question arise on the purported agreement. I sought the original. Ravi
Nand was adamant that the document that was before the court was the original. The
document shows a line and a staple pin size mark on the document, after it was
copied. It is color copied. The document is not the original document. No
explanations were offered about the document and why a copied document was being
tendered.

Anay Yadav is deceased. The onus was on Ravi Nand, who is relying on the document
to prove its authenticity. The original needed to be provided to me. That is the best
evidence rule. I was told it’s the original when it is not. Reasons for relying on copies
or not providing original was not advanced. The signatures cannot be scrutinized in
the absence of an original document and expert witnesses testifying on the same.

The evidence of Tara Mati, who is the mother of Ravi Nand was inconsistent with that
of Ravi Nand. I note that she is 81 years old. She contradicted what Ravi Nand told
me about showing her the agreement. She told me that it was shown to her by Anil
Kumar. She then turned to say that she did not know which agreement as being talked
about. In re-examination she told the court that she used her FNPF and help pay the
Housing Authority mortgage. They then stayed on the property. There was no
agreement to transfer. They talked verbally. Then she stated that agreement at Yadav’s
office was shown to her by brother, Anil. Anil was to transfer to her as she paid for the
mortgage.

The evidence of Ravi Nand and his other witnesses are not reconcilable. They do not
support his claim. Ravi on the one hand stated that he paid the money. The evidence
of his mother was that she paid the money. The purported agreement is drawn to show
that the property is to be transferred to Ravi Nand. His mother, Tara Mati in her
evidence said it was to be transferred to her as she paid the money. The evidence of
Ravi Nand itself is inconsistent with that of Tara Mati who claimed in court that the
property was to be transferred to her, by Anil Kumar. This was in contrast to Ravi
Nand’s claim for an agreement for the property to be transferred to him.

The evidence of Anil Kumar was that he borrowed money from his sister. She gave
him the money to pay off the Housing Authority Mortgage. Anil allowed his sister and
her family to live and build on his property. They later extended the building. There
was no arrangement or agreement for him to transfer the property to Ravi Nand.
Given the inconsistencies that I have highlighted and the defects with the purported
agreement, I accept the version of Anil Kumar. His evidence was credible and
reliable. I found his evidence as consistent.



[28]

[29]

[30]

[31]

[32]

[33]

[34]

[35]

For the given reasons, I find that there was no oral and/or written agreement or both
between Ravi Nand and Anil Kumar. As there was no oral agreement, there was no
need to reduce it into writing. I also find that there was no written agreement between
Ravi Nand and Anil Kumar. The monies were advanced by Tara Mati to Anil Kumar.
There was no agreement that upon Ravi Nand paying the Housing Authority Loans,
Anil Kumar would transfer the property in the name of Ravi Nand.

Attempt to transfer and fraud

I have already found that Ravi Nand and Anil Kumar did not have an agreement for
the property to be transferred in the name of Ravi Nand following the payment of the
mortgage to Housing Authority. The evidence before me does not show that Anil
Kumar’s attempted to transfer of the property to his son, Aman Amitesh Kumar was
made to deprive Ravi Nand’s ownership of the property.

In the absence of any agreement with Ravi Nand, Anil Kumar was within his right to
transfer his property to his son. I also do not find any fraudulent conduct or any

breach of trust on the part of Anil Kumar in relation to the dealing with his property.

Specific performance

The issue of specific performance does not rise in the absence of any agreement
between Ravi Nand and Anil Kumar over the property of Anil Kumar following the
payment of the mortgage to Housing Authority. The promise that Anil Kumar made to
his sister, Tara Mati was that on the advance of monies to pay the Housing Authority
mortgage, he would allow them to build on his property and live on it. Following that
agreement, Tara Mati and her family were allowed to build and live on Anil Kumar’s

property.

The investment and the building built by Tara Mati and her family on Anil Kumar’s
property were all made with the consent of Anil Kumar. This was a condition of the
money lent to Anil Kumar by his sister, Tara Mati.

On the evidence that is before me I do not find any representation by Anil Kumar that
upon discharge of the FNPF Charge on the property he would transfer the property in
Ravi Nand’s or someone else’s name.

Caveat

The caveat (No. 873578) that was placed by Ravi Nand on the property of Anil
Kumar contained the name and address of the caveator and caveatee. The Registrar of
Titles sent the notice of removal of caveat to the name and address of the caveator
provided in the caveat lodged with it. The notice was sent by registered post.

The Registrar of Titles properly advised Ravi Nand of the removal application. It was
sent on 18" June 2019. It expired on 10" July 2019. The endorsement on the
Certificate of Title no. 31305 shows that that the “caveat was cancelled by removal
no. 875399 of 18/4/19 at 2.06pm.”



E. Conclusion

[36] For the reasons given the Plaintiff’s claim is dismissed. The writ is struck out. The
Plaintiff is ordered to pay the 1% Defendant $2000.00 as costs within 21 days. The
costs have been summarily assessed.

F. Court Orders

(a) The Plaintiff’s claim is dismissed. The writ is struck out.

(b) The Plaintiff is ordered to pay the I*' Defendant $2000.00 as costs within 21
days. The costs have been summarily assessed.

...............................................

Hon. Justice Chaitanya S. C. A. Lakshman
Puisne Judge

31% August 2026



